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Date: Wed, 21 Apr 2004 12:29:22 -0700
 Subject: Rule 8 And More

Rule 8 as promised:
RULE 8 GENERAL RULES OF PLEADING  
28 USC Federal Rules Civil Procedure
(a) Claims for Relief. A pleading which sets forth a claim for relief, whether an original claim, counterclaim, cross-claim, or third-party claim, shall contain (1) a short and plain statement of the grounds upon which the court's jurisdiction depends, unless the court already has jurisdiction and the claim needs no new grounds of jurisdiction to support it, (2) a short and plain statement of the claim showing that the pleader is entitled to relief, and (3) a demand for judgment for the relief the pleader seeks. Relief in the alternative or of several different types may be demanded.
(b) Defenses; Form of Denials. A party shall state in short and plain terms the party's defenses to each claim asserted and shall admit or deny the averments upon which the adverse party relies. If a party is without knowledge or information sufficient to form a belief as to the truth of an averment, the party shall so state and this has the effect of a denial. Denials shall fairly meet the substance of the averments denied. When a pleader intends in good faith to deny only a part or a qualification of an averment, the pleader shall specify so much of it as is true and material and shall deny only the remainder. Unless the pleader intends in good faith to controvert all the averments of the preceding pleading, the pleader may make denials as specific denials of designated averments or paragraphs or may generally deny all the averments except such designated averments or paragraphs as the pleader expressly admits; but, when the pleader does so intend to controvert all its averments, including averments of the grounds upon which the court's jurisdiction depends, the pleader may do so by general denial subject to the obligations set forth in Rule 11.
(c) Affirmative Defenses. In pleading to a preceding pleading, a party shall set forth affirmatively accord and satisfaction, arbitration and award, assumption of risk, contributory negligence, discharge in bankruptcy, duress, estoppel, failure of consideration, fraud, illegality, injury by fellow servant, laches, license, payment, release, res judicata, statute of frauds, statute of limitations, waiver, and any other matter constituting an avoidance or affirmative defense. When a party has mistakenly designated a defense as a counterclaim or a counterclaim as a defense, the court on terms, if justice so requires, shall treat the pleading as if there had been a proper designation.
(d) Effect of Failure to Deny. Averments in a pleading to which a responsive pleading is required, other than those as to the amount of damage, are admitted when not denied in the responsive pleading. Averments in a pleading to which no responsive pleading is required or permitted shall be taken as denied or avoided.
(e) Pleading to be Concise and Direct; Consistency.
(1) Each averment of a pleading shall be simple, concise, and direct. No technical forms of pleading or motions are required.
(2) A party may set forth two or more statements of a claim or defense alternately or hypothetically, either in one count or defense or in separate counts or defenses. When two or more statements are made in the alternative and one of them if made independently would be sufficient, the pleading is not made insufficient by the insufficiency of one or more of the alternative statements. A party may also state as many separate claims or defenses as the party has regardless of consistency and whether based on legal, equitable, or maritime grounds. All statements shall be made subject to the obligations set forth in Rule 11.
(f) Construction of Pleadings. All pleadings shall be so construed as to do substantial justice.
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ADVISORY COMMITTEE NOTES

1937 Adoption
Note to Subdivision (a). See [former] Equity Rules 25 (Bill of Complaint-- Contents), and 30 (Answer--Contents--Counterclaim). Compare 2 Ind.Stat.Ann. (Burns, 1933) §§ 2-1004, 2-1015; 2 Ohio Gen.Code Ann. (Page, 1926) §§ 11305, 11314; Utah Rev.Stat.Ann. (1933) §§ 104-7-2, 104-9-1.

See Rule 19(c) for the requirement of a statement in a claim for relief of the names of persons who ought to be parties and the reason for their omission.

See Rule 23(b) for particular requirements as to the complaint in a secondary action by shareholders.

Note to Subdivision (b). 1. This rule supersedes the methods of pleading prescribed in U.S.C., Title 19, § 508 (Persons making seizures pleading general issue and proving special matter); U.S.C. Title 35, [former] §§ 40d (Proving under general issue, upon notice, that a statement in application for an extended patent is not true), 69 [now 282] (Pleading and proof in actions for infringement) and similar statutes.

2. This rule is, in part, [former] Equity Rule 30 (Answer--Contents-- Counterclaim), with the matter on denials largely from the Connecticut practice. See Conn. Practice Book (1934) §§ 107, 108, and 122; Conn.Gen.Stat. (1930) §§ 5508 to 5514. Compare the English practice, English Rules Under the Judicature Act (The Annual Practice, 1937) O. 19, r.r. 17-20.

Note to Subdivision (c). This follows substantially English Rules Under the Judicature Act (The Annual Practice, 1937) O. 19, r. 15 and N.Y.C.P.A. (1937) § 242, with "surprise" omitted in this rule.

Note to Subdivision (d). The first sentence is similar to former Equity Rule 30 (Answer--Contents--Counterclaim). For the second sentence see former Equity Rule 31 (Reply--When Required--When Cause at Issue). This is similar to English Rules Under the Judicature Act (The Annual Practice, 1937) O. 19, r.r. 13, 18; and to the practice of the States.

Note to Subdivision (e). This rule is an elaboration upon [former] Equity Rule 30 (Answer--Contents--Counterclaim), plus a statement of the actual practice under some codes. Compare also [former] Equity Rule 18 (Pleadings-- Technical Forms Abrogated). See Clark, Code Pleading (1928), pp. 171-4, 432- 5; Hankin, Alternative and Hypothetical Pleading (1924), 33 Yale L.J. 365.

Note to Subdivision (f). A provision of like import is of frequent occurrence in the codes. Smith-Hurd Ill.Stats. ch. 110, § 157(3); 2 Minn.Stat. (Mason, 1927) § 9266; N.Y.C.P.A. (1937) § 275; 2 N.D.Comp.Laws Ann. (1913) § 7458.

1966 Amendment

The change here is consistent with the broad purposes of unification.

1987 Amendment

The amendments are technical. No substantive change is intended.

CROSS REFERENCES 

Amendment of pleadings generally, see Fed.Rules Civ.Proc. Rule 15, 28 USCA.
Defenses in law or fact, how presented, see Fed.Rules Civ.Proc. Rule 12, 28 USCA.
Forms, see Fed.Rules Civ.Proc. Form 1 et seq., 28 USCA.
Joinder of claims, see Fed.Rules Civ.Proc. Rule 18, 28 USCA.
Relief granted in judgment even if not demanded, see Fed.Rules Civ.Proc. Rule 54, 28 USCA.
Reply to counterclaims denominated as such, see Fed.Rule Civ.Proc. Rule 7, 28 USCA. 
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Administrative Law

Complaint and answer, see Koch, Administrative Law and Practice § 8.43 et seq.

American Digest System

Federal civil procedure; affirmative defense or avoidance, see Federal Civil Procedure 751 et seq.
Federal civil procedure; answer; failure to deny, see Federal Civil Procedure 745.
Federal civil procedure; answer in general, see Federal Civil Procedure 731 et seq.
Federal civil procedure; complaint in general, see Federal Civil Procedure 671 et seq.
Federal civil procedure; construction of pleadings in general, see Federal Civil Procedure 654.
Federal civil procedure; simplicity, conciseness, and directness of pleadings in general, see Federal Civil Procedure 631 et seq.

Encyclopedias

Federal civil procedure; affirmative defense or avoidance, see C.J.S. Federal Civil Procedure § 306 et seq.
Federal civil procedure; answer; admissions; failure to deny, see C.J.S. Federal Civil Procedure § 305.
Federal civil procedure; answer in general, see C.J.S. Federal Civil Procedure § 301 et seq.
Federal civil procedure; complaint in general, see C.J.S. Federal Civil Procedure § 262 et seq.
Federal civil procedure; construction of pleadings; conclusiveness, see C.J.S. Federal Civil Procedure § 258.
Federal civil procedure; simplicity, conciseness, and directness of pleadings in general, see C.J.S. Federal Civil Procedure § 254.

Forms

Action against U.S., complaints, see West's Federal Forms § 1771 et seq.
Actions by U.S. to enforce or protect its rights, see West's Federal Forms § 1791 et seq.
Affirmative defenses, see West's Federal Forms § 2060 et seq.
Answers in admiralty claims, see West's Federal Forms § 10783 et seq.
Complaints in actions by U.S., on behalf of others, see West's Federal Forms § 1801 et seq.
Defenses under rule 12(b) of these rules, see West's Federal Forms § 2035 et seq.
Denials and admissions, see West's Federal Forms § 2020 et seq.
Equitable relief, diversity of citizenship complaints, see West's Federal Forms § 1811 et seq.
Introduction to complaint, allegation and prayer, see West's Federal Forms § 1551 et seq.
Introductory clauses, answers, see West's Federal Forms §§ 2011, 2012.
Legal relief, diversity of citizenship complaints, see West's Federal Forms § 1831 et seq.
Pleadings in admiralty claims, collision damage, see West's Federal Forms § 10821 et seq.
Reply to defendant's answer, see West's Federal Forms § 1406 et seq.
1 Fed. Proc. Forms L Ed, Actions in District Court §§ 1:2, 1:3, 1:12, 1:16- 1:19, 1:32, 1:35-1:48, 1:62, 1:66-1:68, 1:82, 1:87, 1:107, 1:287, 1:372, 1:404, 1:422, 1:453, 1:456-1:458, 1:483, 1:485-1:487, 1:501-1:521, 1:572, 1:573, 1:576, 1:602, 1:603
1 Fed. Proc. Forms L Ed, Actions in District Court §§ 1:31-34, 51-73, 91-98, 121, 141-143, 351-368, 872, 1430
1 Fed. Proc. Forms L Ed, Actions in District Court §§ 1:106, 1:131, 1:132, 1:264, 1:453, 1:456-1:458, 1:485-1:487, 1:572, 1:576, 1:578, 1:602, 1:603, 1:606-1:611, 1:873, 1:874, 1:894, 1:914-1:916.5, 1:938, 1:982, 1:985, 1:1002, 1:1004-1:1011, 1:1022, 1:1032, 1:1033, 1:1052, 1:1072, 1:1092, 1:1112, 1:1132, 1:1152, 1:1162, 1:1182, 1:1202, 1:1265, 1:1352, 1:1737, 1:1740
1 Fed. Proc. Forms L Ed, Actions in District Court §§ 1:141-143, 301- 305, 424, 451-457, 871, 1091, 1092, 1432, 1831, 1832, 1835-1842, 1844-1849
1A Fed. Proc. Forms L Ed, Actions in District Court § 1:2154
1A Fed. Proc. Forms L Ed, Actions in District Court §§ 1:3171, 3178
3 Fed. Proc. Forms L Ed, Arbitration §§ 4:1, 4:51
Disturbances, and National Defense § 5:595
3 Fed. Proc. Forms L Ed, Atomic Energy §§ 6:261-263
3 Fed. Proc. Forms L Ed, Atomic Energy §§ 6:261-265
3A Fed. Proc. Forms L Ed, Aviation and Space §§ 7:271, 272, 274, 285, 291-301, 331-334
3A Fed. Proc. Forms L Ed, Banking and Financing §§ 8:231, 233, 414, 461-467, 561, 611-614, 631
4 Fed. Proc. Forms L Ed, Bankruptcy §§ 9:94, 411, 539, 571, 590
4A Fed. Proc. Forms L Ed, Bankruptcy §§ 9:1331, 2572
5 Fed. Proc. Forms L Ed, Civil Rights §§ 10:32, 151-163, 177, 185, 187, 191, 192, 201-215, 231-245, 261-265, 301-312, 411-413, 421-430, 433, 441-445, 451, 452, 471, 472, 571-572, 581-587, 682, 683
5 Fed. Proc. Forms L Ed, Civil Rights §§ 10:171-186, 194, 195, 216, 221, 222, 313, 414, 431, 461, 473, 591, 593
5 Fed. Proc. Forms L Ed, Class Actions § 11:41
5 Fed. Proc. Forms L Ed, Class Actions §§ 11:87, 291, 292
5A Fed. Proc. Forms L Ed, Commodity and Stock Exchanges §§ 12:311-314
5A Fed. Proc. Forms L Ed, Commodity and Stock Exchanges §§ 12:311, 312, 318, 319
5A Fed. Proc. Forms L Ed, Condemnation of Property §§ 13:63, 301, 302, 338-340
5A Fed. Proc. Forms L Ed, Condemnation of Property §§ 13:171, 172, 261-263, 342
6 Fed. Proc. Forms L Ed, Consumer Credit Protection §§ 14:24, 27-36, 39-41, 57-59, 67-76, 78-80, 98-105, 111, 129-146, 166-172, 185, 186, 191, 211-218, 244-256, 263-272, 284-296, 303-309
6 Fed. Proc. Forms L Ed, Consumer Credit Protection § 14:175.1
6 Federal Procedural Forms L Ed, Consumer Credit Protection § 14:309
6 Fed. Proc. Forms L Ed, Consumer Product Safety §§ 15:70, 71, 131-134, 141- 143, 152, 171, 196
6 Fed. Proc. Forms L Ed, Consumer Product Safety § 15:182.5
6 Federal Procedural Forms L Ed, Consumer Product Safety §§ 15:155, 173, 175
6A Federal Procedural Forms L Ed, Contempt § 16:117
6A Federal Procedural Forms L Ed, Contempt § 16:117
6A Federal Procedural Forms L Ed, Copyrights §§ 17:36, 51, 52, 53, 54, 57, 91, 92, 93, 94, 95, 96, 97, 98, 99, 100, 101, 102, 103
6 Federal Procedural Forms L Ed, Copyrights §§ 17:94, 17:95
6A Federal Procedural Forms L Ed, Copyrights §§ 17:62, 66, 141
6A Federal Procedural Forms L Ed, Creditors' Provisional Remedies § 319:31, 37, 61, 70, 73, 91, 99, 121, 126, 151, 156, 172, 181, 189, 203, 211
8 Fed. Proc. Forms L Ed, Derivative Actions By Shareholders (1994) §§ 22:53, 66
8 Fed. Proc. Forms L Ed, Discovery and Depositions (1994) § 23:44-46
9 Federal Procedural Forms L Ed, Employers' Liability Acts §§ 27:31, 27:32- 27:34, 27:36, 27:37-27:48, 27:51, 27:58, 27:111-27:113, 27:115-27:117, 27:121-27:127
9 Fed. Proc. Forms L Ed, Employers' Liability Acts (1993) §§ 27:41-48, 50-66, 171, 172, 174-178
9 Federal Procedural Forms L Ed, Employers' Liability Acts §§ 27:63, 27:64
9 Fed. Proc. Forms L Ed, Employers' Liability Acts (1993) §§ 27:101, 113
9 Federal Procedural Forms L Ed, Enforcement of Judgments §§ 28:12, 28:13, 28:21, 28:42, 28:51, 28:58, 28:84, 28:112, 28:123, 28:143, 28:148, 28:151, 28:162, 28:163, 28:165, 28:172, 28:173, 28:192, 28:206, 28:212, 28:221, 28:222, 28:224

Law Review and Journal Commentaries

A prior guilty plea is sufficient to raise and establish the affirmative defense of collateral estoppel even though that defense is neither pleaded nor articulated and no record of the prior proceedings is offered into evidence. (1983-84) 29 Vill.L.Rev. 857.
A short and plain statement: the significance of Leatherman v. Tarrant County. Paul J. McArdle, 72 U.Det.Mercy L.Rev. 19 (1994).
Characterizing federal claims: Preemption, removal, and the arising-under jurisdiction of the federal courts. Mary P. Twitchell, 54 Geo.Wash.L.Rev. 812 (1986).
Civil RICO: The insurers fight back. Arnold D. Fielkow and Stephen P. Eisenberg, 21 Tort & Ins.L.J. 1 (1985).
Den of inequity: The case for equitable doctrines in Rule 10b-5 cases. Comment, 81 Cal.L.Rev. 1587 (1993).
Elevated pleading in environmental litigation. Carl W. Tobias, 27 U.C.Davis L.Rev. 357 (1994).
Future class actions. Robert P. Schuwerk, 39 Baylor L.Rev. 63 (1987).
Judicial estoppel: The refurbishing of a judicial shield. Note, 55 Geo.Wash.L.Rev. 409 (1987).
Pleading civil rights complaints: Wheat and chaff. Lawrence W. Moore, S.J., 23 Akron L.Rev. 187 (1989).
Pleading of fraud: Rhymes without reason. William M. Richman, Donald E. Lively, and Patricia Mell, 60 S.Cal.L.Rev. 959 (1987).
Professionalism and procedure: Notes on an empirical study. David S. Walker, 38 Drake L.Rev. 759 (1988-1989).
Public law litigation and the Federal Rules of Civil Procedure. Carl Tobias, 74 Cornell L.Rev. 270 (1989).
Sanctions under "downgraded" Rule 11. Michael C. Silberberg, 212 N.Y.L.J. 3 (Sept. 1, 1994).
Sufficiency of process. Michael C. Silberberg, 212 N.Y.L.J. 3 (July 7, 1994).
Survey of recent Sixth Circuit Court of Appeals cases regarding the Federal Rules of Civil Procedure. Noel E. Sullivan, 1987 Det.C.L.Rev. 211 (1987).
The place of procedural control in determining who may sue or be sued: Lessons in statutory interpretation from civil RICO and Sedima. Douglas E. Abrams, 38 Vand.L.Rev. 1477 (1985).
Twilight zone of the Erie doctrine: Is there really a different choice of equitable remedies in the "court a block away"? David Crump, 1991 Wis.L.Rev. 1233.

Federal Rules Decisions Commentaries

Certification and civil rights. Carl Tobias, 136 F.R.D. 223 (1991).
Contention interrogatories in federal court. Iain D. Johnston and Robert G. Johnston, 148 F.R.D. 441 (1993).
Rule 11: A critical analysis. Georgene M. Vairo, 118 F.R.D. 189 (1987).

Texts and Treatises

Capacity to plead claim for relief, see Wright & Miller, Federal Practice and Procedure: Civil § 1559.
Construction with rule relating to judgments, see Wright, Miller & Kane, Federal Practice and Procedure: Civil 2d § 2662.
Pleading generally, see Wright & Miller, Federal Practice and Procedure: Civil 2d § 1201 et seq.
Pleadings and motions permitted, see Wright & Miller, Federal Practice and Procedure: Civil 2d § 1181 et seq.
Presentation of defenses and objections, see Wright & Miller, Federal Practice and Procedure: Civil 2d § 1347 et seq.
Purpose and effect of signing pleadings, see Wright & Miller, Federal Practice and Procedure: Civil 2d § 1333.
Relation to rule pertaining to form of pleadings, see Wright & Miller, Federal Practice and Procedure: Civil 2d § 1325.
Requirement that jurisdiction be pleaded, see Wright, Miller & Cooper, Federal Practice and Procedure: Jurisdiction 2d § 3522.
Significance of demand for judgment once case is at issue, see Wright, Miller & Kane, Federal Practice and Procedure: Civil 2d § 2664.
Third-party complaint subject to pleading requirements, see Wright & Miller, Federal Practice and Procedure: Civil § 1453.
Access to District Courts, Fed. Proc. L Ed, § 1:705
Administrative Procedure, Fed. Proc. L Ed, §§ 2:35, 2:190, 2:191, 2:194, 2:236, 2:237, 2:244, 2:248, 2:251
2 Fed. Proc. L Ed Administrative Procedure (1994) §§ 2:51, 215, 249, 339, 340, 348, 357, 360
2A Fed. Proc. L Ed Appeal, Certiorari, and Review (1994) § 3:342
Arbitration, Fed. Proc. L Ed, §§ 4:15, 4:94
Armed Forces, Civil Disturbances, and National Defense, Fed. Proc. L Ed, §§ 5:421, 5:422
Aviation and Space, Fed. Proc. L Ed, § 7:297
4 Fed. Proc. L Ed Aviation and Space § 7:385
Bankruptcy, Fed. Proc. L Ed, §§ 9:62, 9:68
5 Fed. Proc. L Ed Bankruptcy § 9:92
5A Fed. Proc. L Ed Bankruptcy § 9:1251
Bonds, Civil Fines, and Forfeitures, Fed. Proc. L Ed, § 10:6
5A Fed. Proc. L Ed Bonds, Civil Fines, and Forfeitures §§ 10:11, 31
Civil Rights, Fed. Proc. L Ed, §§ 11:47, 11:48
6 Fed. Proc. L Ed Civil Rights §§ 11:65-67, 220, 256, 260, 268
Class Actions, Fed. Proc. L Ed, §§ 12:312, 12:314, 12:315
6A Fed. Proc. L Ed Class Actions §§ 12:444, 447, 448
Claims Court, Fed. Proc. L Ed, §§ 19:67, 19:71, 19:72, 19:88, 19:90, 19:103
7A Fed. Proc. L Ed Court of Claims §§ 19:102, 19:106, 108, 126, 128, 137
10 Fed. Proc. L Ed Derivative Actions by Shareholders §§ 23:7, 64
Condemnation of Property, Fed. Proc. L Ed, §§ 14:25, 14:26
7 Fed. Proc. L Ed Condemnation of Property § 14:29
Copyrights, Fed. Proc. L Ed, § 18:85
7A Fed. Proc. L Ed Copyrights § 18:145
Courts and Judicial Systems, Fed. Proc. L Ed, § 20:136
7A Fed. Proc. L Ed Courts and Judicial System § 20:200
Criminal Procedure, Fed. Proc. L Ed, § 22:418
10 Fed. Proc. L Ed Declaratory Judgments § 23:46
10 Fed. Proc. L Ed Declaratory Judgments § 23:52
Declaratory Judgments, Fed. Proc. L Ed, §§ 23:9, 23:15, 23:23, 23:27
10 Fed. Proc. L Ed Declaratory Judgments § 23:46
10 Fed. Proc. L Ed Declaratory Judgments § 23:52
10 Fed. Proc. L Ed Derivative Actions by Shareholders §§ 25:5, 55
Derivative Actions by Shareholders, Fed. Proc. L Ed, § 25:61
Discovery and Depositions, Fed. Proc. L Ed, §§ 26:253, 26:296
10A Fed. Proc. L Ed Discovery and Depositions § 26:473
10A Fed. Proc. L Ed Discovery and Depositions §§ 26:499, 510, 562
Economic Development and Stabilization, Fed. Proc. L Ed, § 27:188
10A Fed. Proc. L Ed Economic Development § 27:248
Government Contracts, Fed. Proc. L Ed, § 39:427
15A Fed. Proc. L Ed Government Contracts § 39:717
Injunctions and Restraining Orders, Fed. Proc. L Ed, § 47:54
Interpleader, Fed. Proc. L Ed, §§ 49:16, 49:19, 49:31, 49:40
NOTES OF DECISIONS 

I <http://web2.westlaw.com/result/text.wl?RecreatePath=/Find/default.wl&amp;RS=WLW2.75&amp;VR=2.0&amp;SV=Split&amp;FN=_top&amp;MT=Westlaw&amp;BeginSDU=1&amp;CFID=0&amp;Cite=frcp+8&amp;CLType=1&amp;CurrentPart=1&amp;DocSample=False&amp;EndSDU=100&amp;LastBegi> .        GENERALLY 1-50 
II <http://web2.westlaw.com/result/text.wl?RecreatePath=/Find/default.wl&amp;RS=WLW2.75&amp;VR=2.0&amp;SV=Split&amp;FN=_top&amp;MT=Westlaw&amp;BeginSDU=1&amp;CFID=0&amp;Cite=frcp+8&amp;CLType=1&amp;CurrentPart=1&amp;DocSample=False&amp;EndSDU=100&amp;LastBegi> .       CLAIMS FOR RELIEF--GENERALLY 51-80 
III.        JURISDICTIONAL GROUNDS 81-140 
IV.         SHORT AND PLAIN STATEMENT OF ENTITLEMENT 141-380 
V.        FORM OF DENIALS 381-430 
VI.       AFFIRMATIVE DEFENSES 431-560 
VII.      EFFECT OF FAILURE TO DENY 561-600 
VIII.     SIMPLE, CONCISE, AND DIRECT AVERMENTS 601-640 
IX.       SEPARATE COUNTS OR DEFENSES 641-680 
X.        CONSISTENCY OF PLEADINGS--GENERALLY 681-730 
XI.         PARTICULAR ACTIONS 731-770 
XII.      CONSTRUCTION OF PLEADINGS 771-END 
   
<For Detailed Alphabetical Note Index, see the Various Subdivisions.> 
I <http://web2.westlaw.com/result/text.wl?RecreatePath=/Find/default.wl&amp;RS=WLW2.75&amp;VR=2.0&amp;SV=Split&amp;FN=_top&amp;MT=Westlaw&amp;BeginSDU=1&amp;CFID=0&amp;Cite=frcp+8&amp;CLType=1&amp;CurrentPart=1&amp;DocSample=False&amp;EndSDU=100&amp;LastBegi> . GENERALLY 
<Subdivision Index> 

Affirmative defenses, law governing 15 <http://web2.westlaw.com/result/text.wl?RecreatePath=/Find/default.wl&amp;RS=WLW2.75&amp;VR=2.0&amp;SV=Split&amp;FN=_top&amp;MT=Westlaw&amp;BeginSDU=1&amp;CFID=0&amp;Cite=frcp+8&amp;CLType=1&amp;CurrentPart=1&amp;DocSample=False&amp;EndSDU=100&amp;LastBegi>  
Alternative pleadings, law governing 16 <http://web2.westlaw.com/result/text.wl?RecreatePath=/Find/default.wl&amp;RS=WLW2.75&amp;VR=2.0&amp;SV=Split&amp;FN=_top&amp;MT=Westlaw&amp;BeginSDU=1&amp;CFID=0&amp;Cite=frcp+8&amp;CLType=1&amp;CurrentPart=1&amp;DocSample=False&amp;EndSDU=100&amp;LastBegi>  
Amendment of pleadings 27 <http://web2.westlaw.com/result/text.wl?RecreatePath=/Find/default.wl&amp;RS=WLW2.75&amp;VR=2.0&amp;SV=Split&amp;FN=_top&amp;MT=Westlaw&amp;BeginSDU=1&amp;CFID=0&amp;Cite=frcp+8&amp;CLType=1&amp;CurrentPart=1&amp;DocSample=False&amp;EndSDU=100&amp;LastBegi>  
Antitrust actions 20 <http://web2.westlaw.com/result/text.wl?RecreatePath=/Find/default.wl&amp;RS=WLW2.75&amp;VR=2.0&amp;SV=Split&amp;FN=_top&amp;MT=Westlaw&amp;BeginSDU=1&amp;CFID=0&amp;Cite=frcp+8&amp;CLType=1&amp;CurrentPart=1&amp;DocSample=False&amp;EndSDU=100&amp;LastBegi>  
Cause of action, law governing 17 <http://web2.westlaw.com/result/text.wl?RecreatePath=/Find/default.wl&amp;RS=WLW2.75&amp;VR=2.0&amp;SV=Split&amp;FN=_top&amp;MT=Westlaw&amp;BeginSDU=1&amp;CFID=0&amp;Cite=frcp+8&amp;CLType=1&amp;CurrentPart=1&amp;DocSample=False&amp;EndSDU=100&amp;LastBegi>  
Civil rights actions 21 <http://web2.westlaw.com/result/text.wl?RecreatePath=/Find/default.wl&amp;RS=WLW2.75&amp;VR=2.0&amp;SV=Split&amp;FN=_top&amp;MT=Westlaw&amp;BeginSDU=1&amp;CFID=0&amp;Cite=frcp+8&amp;CLType=1&amp;CurrentPart=1&amp;DocSample=False&amp;EndSDU=100&amp;LastBegi>  
Common law governing 14 <http://web2.westlaw.com/result/text.wl?RecreatePath=/Find/default.wl&amp;RS=WLW2.75&amp;VR=2.0&amp;SV=Split&amp;FN=_top&amp;MT=Westlaw&amp;BeginSDU=1&amp;CFID=0&amp;Cite=frcp+8&amp;CLType=1&amp;CurrentPart=1&amp;DocSample=False&amp;EndSDU=100&amp;LastBegi>  
Construction 
  Construction - Generally 1 <http://web2.westlaw.com/result/text.wl?RecreatePath=/Find/default.wl&amp;RS=WLW2.75&amp;VR=2.0&amp;SV=Split&amp;FN=_top&amp;MT=Westlaw&amp;BeginSDU=1&amp;CFID=0&amp;Cite=frcp+8&amp;CLType=1&amp;CurrentPart=1&amp;DocSample=False&amp;EndSDU=100&amp;LastBegi>  
  Construction - With statutory provisions 7 <http://web2.westlaw.com/result/text.wl?RecreatePath=/Find/default.wl&amp;RS=WLW2.75&amp;VR=2.0&amp;SV=Split&amp;FN=_top&amp;MT=Westlaw&amp;BeginSDU=1&amp;CFID=0&amp;Cite=frcp+8&amp;CLType=1&amp;CurrentPart=1&amp;DocSample=False&amp;EndSDU=100&amp;LastBegi>  
Construction with other rules 
  Construction with other rules - Generally 2 <http://web2.westlaw.com/result/text.wl?RecreatePath=/Find/default.wl&amp;RS=WLW2.75&amp;VR=2.0&amp;SV=Split&amp;FN=_top&amp;MT=Westlaw&amp;BeginSDU=1&amp;CFID=0&amp;Cite=frcp+8&amp;CLType=1&amp;CurrentPart=1&amp;DocSample=False&amp;EndSDU=100&amp;LastBegi>  
  Construction with other rules - Discovery and production of documents 3 <http://web2.westlaw.com/result/text.wl?RecreatePath=/Find/default.wl&amp;RS=WLW2.75&amp;VR=2.0&amp;SV=Split&amp;FN=_top&amp;MT=Westlaw&amp;BeginSDU=1&amp;CFID=0&amp;Cite=frcp+8&amp;CLType=1&amp;CurrentPart=1&amp;DocSample=False&amp;EndSDU=100&amp;LastBegi>  
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Complaints are construed favorably to their drafters. Hrubec v. National R.R. Passenger Corp., C.A.7 (Ill.) 1992, 981 F.2d 962, on remand 829 F.Supp. 1502.

This rule requiring that claim be a plain and short statement showing that pleader is entitled to relief is to be liberally construed. Hanson v. Hunt Oil Co., C.A.8 (N.D.) 1968, 398 F.2d 578.

This rule, restricting pleading to short, plain statement of grounds for court's jurisdiction, similar statement of claim showing pleader's right to relief, and demand for judgment granting relief to which he deems himself entitled, is applied generously by courts. Sidebotham v. Robison, C.A.9 (Cal.) 1954, 216 F.2d 816.

This rule should be interpreted so that common sense and ends of justice are not circumvented. Powers v. Troy Mills, Inc., D.C.N.H.1969, 303 F.Supp. 1377.

This rule requiring a short and plain statement of grounds upon which court's jurisdiction depends is to be liberally construed. Barnes v. Irving Trust Co., S.D.Tex.1968, 290 F.Supp. 116.
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Pleading rules, designed to avoid and reduce long and technical allegations, are necessarily supplemented by procedures, including summary judgment, which enable a party to have a judgment in a relatively short time if there is actually no bona fide claim presented. A. T. Brod & Co. v. Perlow, C.A.2 (N.Y.) 1967, 375 F.2d 393.

Whether pleading was sufficient to raise defense of limitations under this rule need not be decided in view of rule 15. Haskins v. Roseberry, C.C.A.9 (Nev.) 1941, 119 F.2d 803, certiorari denied 62 S.Ct. 106, 314 U.S. 655, 86 L.Ed. 525. See, also, Lockwood v. Hercules Powder Co., D.C.Mo.1947, 7 F.R.D. 24; Curtis v. George J. Meyer Malt & Grain Corp., D.C.N.Y.1947, 6 F.R.D. 444.

The liberal notice pleading requirements of the procedural rules apply to a constitutional rights violation claim under §§ 1983, with the heightened pleading requirements of the rules inapplicable. McLaughlin v. Rose Tree Media School Dist., E.D.Pa.1998, 1 F.Supp.2d 476.

Rule 9 of these rules must be read together with this rule. Foodtown v. Sigma Marketing Systems, Inc., D.C.N.J.1980, 518 F.Supp. 485.

Rule 9 of these rules with respect to pleading conditions precedent applies to pleading performance or occurrence of conditions precedent to liability but does not apply to pleading of matters which affect the court's jurisdiction, which are governed by this rule which sets out general rules for pleading claims for relief. Equal Employment Opportunity Commission v. Griffin Wheel Co., N.D.Ala.1973, 360 F.Supp. 424.

This rule requiring averments of a pleading to be simple, concise and direct, and rule 12, of these rules, compel court to strike such averments as offend, subject to a liberal discretion by court. Thor Corp. v. Automatic Washer Co., S.D.Iowa 1950, 91 F.Supp. 829, 86 U.S.P.Q. 265.

This rule and rule 15 of these rules indicate policy against extending doctrine of estoppel because of mere pleadings and admissions in testimony in another lawsuit which has never been determined. W. F. & John Barnes Co. v. International Harvester Co., N.D.Ill.1943, 51 F.Supp. 254, affirmed 145 F.2d 915, certiorari denied 65 S.Ct. 687, 324 U.S. 850, 89 L.Ed. 1410.

Under rules 9 and 12 of these rules and this rule, defense of limitations must ordinarily be interposed by answer, unless legal effect of such bar conclusively appears from complaint. Barnhart v. Western Maryland R. Co., D.C.Md.1941, 41 F.Supp. 898, affirmed 128 F.2d 709, certiorari denied 63 S.Ct. 75, 317 U.S. 671, 87 L.Ed. 538.

Brevity, conciseness and directness in the framing of bills of complaint are contemplated by this rule and rule 9 of these rules. Buckley v. Altheimer, N.D.Ill.1942, 2 F.R.D. 285.

Under subdivision (e) of this rule, and subdivisions (a) of rules 18 and 20 of these rules, a plaintiff may plead his claim alternatively and even hypothetically. Taiyo Trading Co. v. Northam Trading Corporation, S.D.N.Y.1940, 1 F.R.D. 382.
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Function of pleadings is to give notice and function of deposition-discovery process aided by pretrial hearing is to narrow and clarify basic issues and ascertain facts relative to those issues. Turkish State Rys. Administration v. Vulcan Iron Works, M.D.Pa.1957, 153 F.Supp. 616.

Rule 34 of these rules relating to power of court to order the production of documents and records can be invoked only after it is ruled or conceded that the party plaintiff has met the requirements of this rule pertaining to requisites of a claim for relief, and has stated a claim upon which relief could be granted. Daves v. Hawaiian Dredging Co., D.C.Hawai'i 1953, 114 F.Supp. 643.

Under these rules, it is the purpose of pleadings merely to apprise the adverse party of the nature of the pleader's claim or defense and other means are provided by the rules for compelling pleader to disclose facts upon which he bases his claim. In re Stroh, M.D.Pa.1943, 52 F.Supp. 958.

One important object of these rules was to require simplicity and brevity in pleadings, but with more ample provision for facilities of discovery of facts before trial so that surprise at the trial and possible miscarriage of justice thereby could be avoided. Coca Cola Co. v. Dixi-Cola Laboratories, D.C.Md.1939, 30 F.Supp. 275.

Under liberal pleading requirement of these rules a complaint need contain only most basic grounds upon which court's jurisdiction is based, and a short statement of claim and relief sought; concomitantly liberal discovery rules permit parties to flesh out their respective claims, defenses, and counterclaims, in due course after issue has been joined. In re Boland, D.C.D.C.1978, 79 F.R.D. 665.

A litigant may under this rule make general averments in his pleading, since under remedy of discovery, all information not revealed in complaint may be obtained by simple method of making inquiry or by deposition or interrogatories under rules 26 and 33 of these rules. Mahon v. Bennett, W.D.Mo.1946, 6 F.R.D. 213.
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In motion to dismiss racial discrimination claim under equal protection clause, federal district court requires no more from plaintiffs' allegations of intent than what would satisfy notice pleading minimum under Civil Rule 8 and requirement under Civil Rule 9(b) that motive and intent be pleaded generally. Hodges by Hodges v. Public Bldg. Com'n of Chicago, N.D.Ill.1994, 864 F.Supp. 1493, reconsideration denied 873 F.Supp. 128.

Motion to dismiss for failure to state claim under rule 12(b)(6) of these rules tests formal sufficiency of statement of claim for relief, and court's inquiry is whether allegations state sufficient claim under this rule setting forth requirements for pleading and calling for "short and plain statement of the claim showing that the pleader is entitled to relief"; complaint is to be liberally construed in favor of plaintiff and its material allegations taken as true, and only when pleading fails to meet this liberal standard should it be dismissed. Fednav Ltd. v. Sterling Intern., N.D.Cal.1983, 572 F.Supp. 1268.

Provided that claim for relief fulfills requirements of this rule, it should not be dismissed for failure to state claim unless it appears beyond doubt that plaintiff can prove no set of facts which will entitle him to relief. Fifield v. International Union, United Auto., Aerospace and Agr. Implement Workers of America, Local 137, W.D.Mich.1983, 570 F.Supp. 562.
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Rule 9 of these rules requiring that circumstances constituting fraud be stated with particularity must be reconciled with this rule which requires a short and concise statement of claims. Felton v. Walston & Co., Inc., C.A.2 (N.Y.) 1974, 508 F.2d 577. See, also, In re Nat. Student Marketing Litigation, D.C.D.C.1976, 413 F.Supp. 1156.

Requirement that fraud be pled with particularity must be read in conjunction with requirement that plaintiff plead only a short, plain statement of grounds upon which he is entitled to relief. Future Tech Intern., Inc. v. Tae Il Media, Ltd., S.D.Fla.1996, 944 F.Supp. 1538.

Where claim seeking to pierce corporate veil is based on allegations of injustice or illegality, proper standard of evaluation is Federal Rule of Civil Procedure 8(a)(2) and not Rule 9(b), which is appropriate for other types of corporate veil claims based on fraud. Jack LaLanne Fitness Centers, Inc. v. Jimlar, Inc., D.N.J.1995, 884 F.Supp. 162.

Particularity requirement of rule governing pleading of fraud must be read in conjunction with rule providing that complaints should contain short and plain statement of claim. Levine v. Prudential Bache Properties, Inc., N.D.Ill.1994, 855 F.Supp. 924.

Rule requiring particularity in pleading fraud must be read in conjunction with rule requiring short and concise pleading. Fujisawa Pharmaceutical Co., Ltd. v. Kapoor, N.D.Ill.1993, 814 F.Supp. 720.

Rule requiring fraud to be stated with particularity must be read in conjunction with rule under which complaint need only give defendant fair notice of what plaintiff's claim is and grounds upon which it rests; moreover, if information surrounding allegations is peculiarly within knowledge of defendant, less detail is required in complaint. Cadle Co. v. Schultz, N.D.Tex.1991, 779 F.Supp. 392.

Rule requiring that circumstances constituting fraud or mistake should be stated with particularity must not be read to abrogate rule providing that complaint shall contain a short and plain statement of the claim. Federal Deposit Ins. Corp. v. Haddad, S.D.Fla.1991, 778 F.Supp. 1559.

Civil Racketeer Influenced and Corrupt Organizations Act (RICO) suit, which did not sound in fraud and involved organized crime, was governed by pleading standards of rule requiring only short and plain statement of claim showing entitlement to relief, rather than rule requiring that, in averments of fraud or mistake, circumstances constituting fraud or mistake must be stated with particularity. U.S. v. District Council of New York City and Vicinity of United Broth. of Carpenters and Joiners of America, S.D.N.Y.1991, 778 F.Supp. 738.

Requirement that fraud be pleaded with particularity is not to be assessed in a vacuum: it should be harmonized with general command of rule that complaint contain short and plain statement of claim and that each averment should be simple, concise and direct. S.E.C. v. Willis, S.D.N.Y.1991, 777 F.Supp. 1165, on reargument 787 F.Supp. 58.

Civil rule requiring that fraud be pleaded with specificity must be read in light of rule requiring a short and plain statement. Schwartz v. NCNB Corp., W.D.N.C.1991, 768 F.Supp. 164, vacated, on subsequent appeal 23 F.3d 403.

Rule requiring that averments of fraud be pled with particularity must be read in conjunction with rule requiring plaintiff to plead only short, plain statement of grounds upon which he is entitled to relief. Eickhorst v. E.F. Hutton Group, Inc., S.D.N.Y.1990, 763 F.Supp. 1196.

Rule [Fed.Rules Civ.Proc.Rule 9(b), 28 U.S.C.A.] requiring that "[i]n all averments of fraud or mistake, the circumstances constituting fraud or mistake shall be stated with particularity" must be read in conjunction with rule [Fed.Rules Civ.Proc.Rule 8, 28 U.S.C.A.] stating that pleading should contain "short and plain statement of the claim or defense" and that each averment should be "simple, concise and direct.". Minotti v. Wheaton, D.Conn.1986, 630 F.Supp. 280.

Rule 9 of these rules requiring that fraud be alleged with particularity must be read in harmony with this rule requiring short and plain statement of claim showing that pleader is entitled to relief, and thus complaint which alleges securities fraud must state with particularity specific fraudulent acts comprising fraud, but plaintiff is not required to plead detailed evidentiary matters. D & G Enterprises v. Continental Illinois Nat. Bank and Trust Co. of Chicago, N.D.Ill.1983, 574 F.Supp. 263.

Subd. (a) of this rule and rule 9(b) of these rules concerning pleadings and pleading of fraud are complementary to one another and must be read in that fashion, avoiding an exclusive focusing on the requirements of one or the other. Brown v. Joiner Intern., Inc., S.D.Ga.1981, 523 F.Supp. 333.

While rule requiring circumstances constituting alleged fraud or mistake to be stated with particularity creates an exception to general requirement of only a short and plain statement of the claim, the former was not meant as an overall policy of abandoning other civil rules or they could not be read together with other pleading rules. Valles Salgado v. Piedmont Capital Corp., D.C.Puerto Rico 1978, 452 F.Supp. 853.

Subdivision (e)(1) of this rule providing that no technical forms of pleading are required, and rule 9(b) of these rules providing that in averments of fraud or mistake the circumstances constituting fraud or mistake may be averred generally, when read together, indicate legislative intent that such pleadings might be conditioned on "state of mind" rather than in detailed manner. Wolf Sales Co. v. Rudolph Wurlitzer Co., D.C.Colo.1952, 105 F.Supp. 506.

Rule 9 of these rules requiring that circumstances constituting fraud must be stated with particularity does not abrogate this rule which requires short and plain statements in the pleading. Hirshhorn v. Mine Safety Appliances Co., W.D.Pa.1944, 54 F.Supp. 588.

Rule 9(b) of these rules requiring that all averments of fraud be stated with particularity must be harmonized with notice pleading mandate of this rule requiring short and plain statement of claim. Denny v. Carey, E.D.Pa.1976, 72 F.R.D. 574.

Rule 9(b) of these rules requiring that circumstances constituting fraud or mistake shall be stated with particularity should be considered in light of whole spirit of modern federal pleading which emphasizes that the pleading should be short, concise and direct. U.S. v. Dittrich, E.D.Ky.1943, 3 F.R.D. 475. See, also, U.S. v. Kralmann, D.C.Ky.1943, 3 F.R.D. 473.

A 260-page complaint that set out evidentiary matter and was highly argumentative both as to the facts and the law was subject to motion to strike for violation of this rule requiring a concise and plain statement of the claim showing that pleader is entitled to relief, notwithstanding rule 9 of these rules requiring that circumstances constituting fraud or mistake be stated with particularity. Buckley v. Altheimer, N.D.Ill.1942, 2 F.R.D. 285.
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All ambiguities concerning meaning of pleader's language must be resolved in favor of claim attempted to be stated, and, if language employed to state claim is not sufficiently definite to enable the adversary to prepare his responsive pleadings or to prepare for trial, the remedy is a motion for a more definite statement or a bill of particulars. Clyde v. Broderick, C.C.A.10 (Colo.) 1944, 144 F.2d 348.

Federal rules employ concept of notice pleadings and liberal discovery practices and, thus, motion for more definite statement is disfavored and should be granted only if pleading to which motion is directed is so vague or ambiguous that party cannot reasonably be expected to respond. Scarfato v. National Cash Register Corp., M.D.Fla.1993, 830 F.Supp. 1441.

Rule 12 of these rules relating to a more definite statement should not be construed to repeal subdivision (a)(2) of this rule. Agricultural Lands v. Panhandle & S. F. Ry. Co., W.D.Mo.1945, 60 F.Supp. 108.

Rule 12(e) of these rules, authorizing a party to move for more definite statement may only be invoked when pleading is so uncertain that defendant cannot adequately prepare responsive pleading, and short, direct and concise pleading required by subdivision (a) of this rule should be encouraged. Walling v. Black Diamond Coal Min. Co., W.D.Ky.1943, 59 F.Supp. 348.

If plaintiff has complied with this rule respecting general rules of pleading in drafting his complaint, he should not be met with a motion under rule 12(e) respecting motions for more definite statement or for bill of particulars. Fleming v. Dierks Lumber & Coal Co., W.D.Ark.1941, 39 F.Supp. 237.

It is evident that the framers of these rules did not intend that compliance with the brevity provisions of this rule should expose a plaintiff to a motion for more definite statement under rule 12(e) of these rules. Brinley v. Lewis, M.D.Pa.1939, 27 F.Supp. 313.

Complaint which meets requirements of subdivisions (a, e) of this rule providing that pleading which sets forth a claim for relief shall contain short and plain statement of claim showing that pleader is entitled to relief, and that each averment of pleading shall be simple, concise, and direct, and that no technical forms of pleading or motions are required, is sufficient except where, as provided by rule 12(e) of these rules, pleading is so vague or ambiguous that a party cannot reasonably be required to frame a responsive pleading. Arthur A. Aranson, Inc. v. Ing-Rich Metal Products Co., W.D.Pa.1952, 12 F.R.D. 528.

Motions under Rule 12 of these rules to require plaintiff to make his averments of negligence more definite, aside from inherent sufficiency and clarity of complaint, are no longer favorites of the courts and will not be granted where effect of granting such motion would amount to nullification of subdivision (a) of this rule providing that complaint shall consist, among other things, of a short and plain statement of claim showing that pleader is entitled to relief. Ferrara v. Interstate Transit Lines, W.D.Mo.1945, 5 F.R.D. 54.

A plaintiff, who in compliance with subdivision (a)(2) of this rule has presented in his complaint "a short and plain statement of the claim showing that the pleader is entitled to relief", must be accorded immunity to motion for bill of particulars under rule 12 of these rules except to extent that he may have stated his claim "in such general terms that defendant cannot understand the general nature of the charges and cannot frame an answer" to them. U. S. v. Association of Am. Railroads, D.C.Neb.1945, 4 F.R.D. 510.

Complaint is not immune from attack by motion for more definite statement under rule 12 of these rules merely because it satisfies requirements of this rule stating general rules of pleading. Bowles v. Flotill Products, N.D.Cal.1945, 4 F.R.D. 499.

The definiteness which may be required of a pleading under rule 12(e) of these rules, authorizing motion for more definite statement, is only such as will be sufficient for party to prepare responsive pleadings, in view of subdivision (a)(2) of this rule, providing that claim for relief must be a short and plain statement and of rules 16, 26-37 of these rules, for pretrial procedure and discovery. Braden v. Callaway, E.D.Tenn.1943, 4 F.R.D. 147.

Rule 12(e) of these rules relating to motions for more definite statement cannot be given greater emphasis than subdivision (a) of this rule requiring a short plain statement of the claim showing that the pleader is entitled to relief and subdivision (e) of this rule requiring that each averment of pleading shall be simple, concise and direct. Best Foods v. General Mills, D.C.Del.1943, 3 F.R.D. 275.

Where a pleading fails to contain a fair and full disclosure of position of pleader in simple, concise and direct language as required by this rule, adverse party may resort to rule 12(e) of these rules providing for an order for a more definite statement of any matter which is not averred with sufficient definiteness to enable him properly to prepare his responsive pleading or to prepare for trial. Westland Oil Co. v. Firestone Tire & Rubber Co., D.C.N.D.1943, 3 F.R.D. 55.

Framers of these rules did not intend that this rule relating to pleading generally should destroy the effectiveness of rule 12 of these rules providing for motion for more definite statement, or this rule relating to pleadings generally should be used by one party to hide from adversary and the court the real issues ultimately to be tried. Walling v. West Virginia Pulp & Paper Co., E.D.S.C.1942, 2 F.R.D. 416.

The framers of these rules did not intend that compliance with this rule stating that a pleading should be short and the allegations should be simple, concise, and direct should expose a plaintiff to a motion for a bill of particulars or a more definite statement. Smith v. Buckeye Incubator Co., S.D.Ohio 1940, 2 F.R.D. 134. See, also, Martz v. Abbott, D.C.Pa.1941, 2 F.R.D. 17; Buckley v. Music Corporation of America, D.C.Del.1941, 1 F.R.D. 602.
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Plaintiffs whose complaint did not pray for restitution as form of relief were not entitled to summary judgment order granting restitution or ruling addressing merits of restitution claim. Davis v. Sun Oil Co., S.D.Ohio 1996, 953 F.Supp. 890, affirmed 148 F.3d 606, certiorari denied 119 S.Ct. 543, 525 U.S. 1018, 142 L.Ed.2d 451.
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This rule supersedes former § 69 of Title 35. Municipal Street Sign Co. v. City Street Sign Corporation, E.D.N.Y.1940, 30 F.Supp. 795. See, also, Smith v. Thompson, D.C.Cal.1941, 43 F.Supp. 848.
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Under these rules, the purpose of pleading is to facilitate a proper decision on the merits. Conley v. Gibson, U.S.Tex.1957, 78 S.Ct. 99, 355 U.S. 41, 2 L.Ed.2d 80. See, also, Brier v. Northern Cal. Bowling Proprietors' Ass'n, C.A.Cal.1963, 316 F.2d 787; Hughes v. Noble, C.A.Ala. 1961, 295 F.2d 495.

Purpose of this rule is to protect defendants from undefined charges and to keep federal courts free of frivolous suits. Howard v. Koch, E.D.N.Y.1982, 575 F.Supp. 1299.

Purpose of this rule requiring that each averment of a pleading be simple, concise and direct is to avoid verbose allegations, to notify the defendants of claim upon which plaintiff seeks recovery, and to assist the disposition of the litigation on its merits. Walter Reade's Theatres, Inc v. Loew's Inc, S.D.N.Y.1957, 20 F.R.D. 579.

The new procedure rules were designed to provide a speedy disposition of a case on its merits and contemplate that the pleadings shall be kept short and plain. Lasicki v. Socony Vacuum Oil Co., M.D.Pa.1940, 1 F.R.D. 384. See, also, Piorkowski v. Socony Vacuum Oil Co., 1 F.R.D. 386; Capdevielle v. American Commercial Alcohol Corporation, D.C.N.Y.1940, 1 F.R.D. 365; Zoller v. Smith, Levin & Harris, D.C.Pa.1940, 1 F.R.D. 182.
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Purchaser of automatic garage door opener pled and proved sufficient facts to put manufacturer and seller on notice of her reliance on discovery rule in products liability action, and purchaser's claims under Texas Deceptive Trade Practices-Consumer Protection Act (DTPA), filed approximately 13 months after her son's death when he was pinned underneath door, were timely; neither purchaser nor her son discovered, or should have discovered, that opener would not function properly until the day he was injured and died. Wellborn v. Sears, Roebuck & Co., C.A.5 (Tex.) 1992, 970 F.2d 1420.

Purpose of this rule prescribing simplified pleading and indicating that pleading should contain short and plain statement of claim showing that pleader is entitled to relief is to give notice to other party and not to formulate issues or fully summarize facts involved. Clausen & Sons, Inc. v. Theo. Hamm Brewing Co., C.A.8 (Minn.) 1968, 395 F.2d 388.

Purpose of notice pleading is to provide defendant fair notice of what plaintiff's claim is and grounds upon which it rests. Arrington v. Dickerson, M.D.Ala.1995, 915 F.Supp. 1503.

Requirement that complaint contain "short and plain statement" of plaintiff's cause of action is designed to give defendant fair notice of what plaintiff's claim is and grounds upon which it rests. Burks v. City of Philadelphia, E.D.Pa.1995, 904 F.Supp. 421.

Purpose of "notice pleading" is to provide defendant with fair notice of what plaintiff's claim is and grounds on which it rests. Ross v. State of Ala., M.D.Ala.1995, 893 F.Supp. 1545.

Notice pleading is intended to give fair notice to opposing party so that they may properly respond to and/or defend claim. Pierce v. Montgomery County Opportunity Bd., Inc., E.D.Pa.1995, 884 F.Supp. 965.

Complaint must give opposing party fair notice of what plaintiff's claim is and grounds upon which it rests. Underwood v. Archer Management Services, Inc., D.D.C.1994, 857 F.Supp. 96.

Fair notice of boater's injunction claim and grounds for it were not given by allegation in complaint that National Park Service violated letter and spirit of deed of easements for Washington Harbour. Spiegel v. Babbit, D.D.C.1994, 855 F.Supp. 402, motion to vacate denied, affirmed in part and vacated in part 56 F.3d 1531, 312 U.S.App.D.C. 461, certiorari denied 116 S.Ct. 707, 516 U.S. 1046, 133 L.Ed.2d 662.

Requirement that complaint give short and plain statement of plaintiff's claim has purpose of giving opposing party fair notice and will not prevent court from reading pro se pleadings with "a generous eye." Parsons v. Burns, W.D.Ark.1993, 846 F.Supp. 1372.

Purpose of rule requiring affirmative defenses be set forth in pleadings is to give opposing party notice of issue and opportunity to argue its position. Richmond Steel, Inc. v. Legal and General Assur. Soc., Ltd., D.Puerto Rico 1993, 821 F.Supp. 793.

For purposes of requirement that plaintiff must plead short and plain statement of claim showing pleader is entitled to relief, defendant must receive adequate notice of plaintiff's claims to allow a response or a defense. Mallett v. Timco Elec. Power and Controls, Inc., E.D.Tex.1993, 815 F.Supp. 992.

While pleading must be sufficient to give defendant fair notice of what claim is and grounds upon which it rests, pleader is not required to set forth in detail facts upon which claim is based. City of Miami Firefighters' and Police Officers' Retirement Trust v. Invesco MIM, Inc., S.D.Fla.1992, 789 F.Supp. 392.

Function of complaint is to give defendant fair notice of plaintiff's claim and grounds on which plaintiff relies. Dimuccio v. D'Ambra, M.D.Fla.1991, 779 F.Supp. 1318.

Purpose of this rule is to give defendant fair notice of what plaintiff's claim is and the grounds on which it rests. Weiner v. Bank of King of Prussia, E.D.Pa.1973, 358 F.Supp. 684. See, also, Heisman v. Giordano, D.C.Pa.1972, 343 F.Supp. 1258; Fastner Corp. v. Spotnails, Inc., D.C.Ill.1968, 291 F.Supp. 974; Hatten v. Worden, D.C.Pa.1965, 38 F.R.D. 496.

Complaint failed to meet minimal notice pleading requirements, and thus would be dismissed as to defendants not named in caption or body of complaint; complaint was entirely devoid of factual allegations against such defendants. Mason v. County of Delaware Sheriff's Dept., N.D.N.Y.1993, 150 F.R.D. 27.

Purpose of this rule which requires that complaint contain short and plain statement of claim showing that pleader is entitled to relief is to give fair notice of claim being asserted so as to permit adverse party opportunity to file responsive answer, prepare adequate defense and determine whether doctrine of res judicata is applicable; beyond this, this rule serves to sharpen issues to be litigated and to confine discovery and presentation of evidence at trial within reasonable bounds. Brown v. Califano, D.C.D.C.1977, 75 F.R.D. 497. See, also, Lucas v. Park Chrysler Plymouth, Inc., D.C.Ill.1974, 62 F.R.D. 399.

Theory of this rule is that a defendant's pleading should apprise the plaintiff of the allegations in the complaint that stand admitted and will not be in issue at trial and those that are contested and will require proof to be established to enable plaintiff to prevail. Yarnell v. Roberts, E.D.Pa.1975, 66 F.R.D. 417.

The purpose sought to be achieved by this rule providing that a short and plain statement of the claim showing that the pleader is entitled to relief and a demand for judgment for the relief he seeks is sufficient, is that the adversary party or parties have sufficient notice to prepare their defense and that court is sufficiently informed to determine issue presented. Philadelphia Dressed Beef Co. v. Wilson & Co., E.D.Pa.1956, 19 F.R.D. 198.

The purpose of these rules is merely to notify the defendant of the facts on which plaintiff relies for recovery. McKenzie v. Blidberg Rothchild Co, S.D.N.Y.1952, 12 F.R.D. 392.

Purpose of this rule is to permit simplified complaint sufficient merely to give fair notice of claim. In re O.P.M. Leasing Services, Inc., Bkrtcy.S.D.N.Y.1982, 21 B.R. 986.
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Purpose of this rule pertaining to contents of answers and requiring matters constituting avoidance or affirmative defense to be affirmatively pleaded is to prevent surprise. Lopez v. U. S. Fidelity & Guaranty Co., D.C.Alaska 1955, 18 F.R.D. 59, 15 Alaska 633.
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These rules intend that pleadings shall be simple and direct. Graff v. Nieberg, C.A.7 (Ill.) 1956, 233 F.2d 860.

Purpose of this rule is to eliminate prolixity in pleading and to achieve brevity, simplicity and clarity. Knox v. First Sec. Bank of Utah, C.A.10 (Utah) 1952, 196 F.2d 112. See, also, Dewell v. Lawson, C.A.Okl.1974, 489 F.2d 877.

This rule was promulgated in furtherance of policy to simplify procedure and facilitate speedy determination of litigation. McKenna v. U.S. Lines, S.D.N.Y.1939, 26 F.Supp. 558. See, also, U.S. v. Carolina Warehouse Co., D.C.S.C.1945, 4 F.R.D. 291; Pearson v. O'Connor, D.C.D.C.1942, 2 F.R.D. 521; Mitchell v. Brown, D.C.Neb.1942, 2 F.R.D. 325.

Objective of this rule was to make complaint simpler, rather than more expansive, and thus, the only permissible pleading in a federal district court is a short and plain statement of the claim showing that the pleader is entitled to relief on any legally sustainable ground. Harrell v. Directors of Bureau of Narcotics and Dangerous Drugs, E.D.Tenn.1975, 70 F.R.D. 444.

Although great liberality is allowed in pleading under these rules, and it is permissible that a party set forth two or more statements of claim, either alternatively or hypothetically, in one count or in separate counts, simplicity and clarity of pleading were intended to be achieved by the new rules. Johnson v. Occidental Life Ins. Co. of California, D.C.Minn.1941, 1 F.R.D. 554.
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These rules are designed to avoid basing decisions on the merits on pleading technicalities. In re Credit Indus. Corp., C.A.2 (N.Y.) 1966, 366 F.2d 402.

Intent and effect of these rules are to permit claim to be stated in general terms, and rules are designed to discourage battles over mere form of statement and to sweep away needless controversies that serve either to delay trial on merits or prevent party from having trial because of mistakes in statement. Nagler v. Admiral Corporation, C.A.2 (N.Y.) 1957, 248 F.2d 319.
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Federal courts apply these rules in questions regarding pleadings, not state rules. Bank of St. Louis v. Morrissey, C.A.8 (Mo.) 1979, 597 F.2d 1131.

The manner of setting forth allegations is a matter of procedure, not substance, and a federal court cannot be bound by a state's technical pleading rules. Asay v. Hallmark Cards, Inc., C.A.8 (Iowa) 1979, 594 F.2d 692. See, also, Princepe v. U.S., D.C.N.Y.1962, 207 F.Supp. 301.

In matter of pleading, federal courts are not governed by state practice but by these rules. Follenfant v. Rogers, C.A.5 (Tex.) 1966, 359 F.2d 30. See, also, Garcia v. Bernabe, C.A. Puerto Rico 1961, 289 F.2d 690; Republic of Romania, D.C.Ill.1975, 403 F.Supp. 1298.

While substantive right to recover on a claim is governed by state law, form or mode of claim for relief is a matter of application of these rules under which no technical forms of pleadings are required. Blazer v. Black, C.A.10 (Kan.) 1952, 196 F.2d 139.

Since the effective date of these rules, federal courts are no longer controlled by state practice in matters of pleading. Continental Collieries v. Shober, C.C.A.3 (Pa.) 1942, 130 F.2d 631.

Where injury resulting in death occurred in Florida and District Court was sitting in that state in death action, though the local substantive law governed, the reviewing court in determining whether the complaint stated a cause of action was not bound by Florida rule that pleadings should be construed most strongly against the pleader. Hannah v. Gulf Power Co., C.C.A.5 (Fla.) 1942, 128 F.2d 930.

Presuit requirements under Florida medical malpractice statutes, including requirement that complaint include an affidavit from a medical expert, must be enforced by federal district courts in diversity actions, even though those statutes impose heightened pleading requirements in comparison with federal rules. Clark v. Sarasota County Public Hosp. Bd., M.D.Fla.1998, 65 F.Supp.2d 1308.

Federal court sitting in diversity would not apply Florida statutory presuit procedural requirements governing medical malpractice actions in Florida court, as those statutes, which required heightened notice procedure followed by waiting period before formally filing suit, as well as affidavit from medical expert, directly conflicted with federal rules providing that civil action is commenced by filing complaint with court, that service of process upon filing of action provides adequate notice, and that "short and plain statement" of claim is sufficient. Braddock v. Orlando Regional Health Care System, Inc., M.D.Fla.1995, 881 F.Supp. 580.

In a diversity action, federal court assesses adequacy of pleadings under federal law, rather than stricter requirements of state law. Cleland v. Stadt, N.D.Ill.1987, 670 F.Supp. 814.

These rules govern pleadings in federal malicious prosecution case arising out of filing of criminal action in New York. Hamid v. Jamil, E.D.N.Y.1984, 580 F.Supp. 855.

Plaintiff's framing of complaint is starting point for determining whether action arises under federal law. Zimmerman v. Conrail, S.D.N.Y.1982, 550 F.Supp. 84.

Federal rule requiring short and plain statement of claim for relief, and not state law, controls form of pleading state law claims in federal court. Liguori v. Alexander, S.D.N.Y.1980, 495 F.Supp. 641.

Although a Michigan court will ordinarily choose to apply its own law, the lex fori, as to procedure, federal court sitting in Michigan is not required to apply Michigan procedural rules. Papizzo v. O. Robertson Transport, Ltd., E.D.Mich.1975, 401 F.Supp. 540.

Where Pennsylvania resident, who had been sued in New York court, removed action to federal district court in New York before filing answer, pleading rules of federal court and not those of state court applied to the action. B. B. Weit Printing Co. v. Frances Denney, Inc., S.D.N.Y.1969, 300 F.Supp. 405.

Whether complaint in diversity action stated claim against one defendant was matter for determination under substantive law of state as decided by highest court of that state. Killebrew v. Atchison, T. & S. F. Ry. Co., W.D.Okla.1964, 233 F.Supp. 250.

In action in federal court in Pennsylvania to establish title to mineral rights in Pennsylvania land and to recover money damages, an abstract of title was not required to be set forth in pleading in compliance with rules of Pennsylvania state practice. Proctor v. Sagamore Big Game Club, W.D.Pa.1955, 128 F.Supp. 885.

Whether cause of action is set forth by complaint, filed in federal court, alleging negligence causing death must be determined by state law, where jurisdiction is based on diversity of citizenship. King v. Macwhyte Co., W.D.Pa.1943, 60 F.Supp. 75.

This rule controls a federal court despite the doctrine of Erie Railroad Co. v. Tompkins, since the rule regulates procedure and not a matter of substance. Sims v. United Pacific Ins. Co., D.C.Idaho 1943, 51 F.Supp. 433.

Under these rules, which superseded the Conformity Act, the sufficiency of pleadings to raise the issue of authority of person signing a written instrument involved in litigation is to be determined solely by reference to these rules and not to state law. Granite Trust Bldg. Corp. v. Great Atlantic & Pacific Tea Co., D.C.Mass.1940, 36 F.Supp. 77.

The federal courts are governed no longer by the state practice in matters of pleading, but by these rules. Schenley Distillers Corp. v. Renken, E.D.S.C.1940, 34 F.Supp. 678.

Florida statute which establishes pleading requirements for punitive damage claims, under which plaintiff may not make demand for punitive damages in initial complaint, is directly in conflict with provision of Federal Rules of Civil Procedure which allows a pleading to contain a demand for judgment, and thus, under Erie doctrine, federal pleading rule, rather than Florida statute, governs claims brought under Florida law in federal court, regardless of whether jurisdiction is based on diversity, or is pendent and ancillary. Vacation Break U.S.A., Inc. v. Marketing Response Group & Laser Co., Inc., M.D.Fla.1999, 189 F.R.D. 474.

Even though law of Florida might control on the ultimate trial of issues, adequacy of pleadings is determined by these rules, which require only that pleading put defendant on notice of claim to be proved. Smith v. Shaffer Stores Co., E.D.Pa.1961, 28 F.R.D. 308.

In action in Pennsylvania Federal District Court against resident of Pennsylvania predicated on wrongful death of plaintiff's son in Florida, plaintiff was not required to comply with Pennsylvania Rules of Civil Procedure, 12 P.S.App., relating to action for wrongful death, since these rules governed pleading regardless of which state's substantive law was followed. Rothschild v. Ritter, M.D.Pa.1945, 4 F.R.D. 495.
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Pleadings in federal cases are no longer tested by the rigid standard of the common law with prescribed verbal formulae but by the more liberal standards promulgated in these rules. Stranford v. Pennsylvania R. Co., D.C.N.J.1957, 155 F.Supp. 680.

Under these rules, pleadings are not held to the rigid standards of common law and neither absolute clarity nor absolute precision is required. U.S. v. Crown Zellerbach Corp., N.D.Ill.1956, 141 F.Supp. 118, 110 U.S.P.Q. 399.
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Louisiana law [LSA-C.C.P. art. 928] that prescription may be pleaded at any stage of proceeding in trial court prior to submission of case or decision was not conclusive nor persuasive in diversity case, where sublessee did not assert defense of prescription to action for breach of sublease until three and one- half months after return of jury's verdict against it. Trinity Carton Co., Inc. v. Falstaff Brewing Corp., C.A.5 (La.) 1985, 767 F.2d 184, rehearing denied 775 F.2d 301, certiorari denied 106 S.Ct. 1202, 475 U.S. 1017, 89 L.Ed.2d 315.

In diversity cases, determining whether a contention is an affirmative defense for purposes of this rule requiring such defenses to be set forth affirmatively is matter of state law. Troxler v. Owens-Illinois, Inc., C.A.11 (Ga.) 1983, 717 F.2d 530.

Federal courts look to applicable state limitations statute, including its tolling provisions, in determining timeliness of claims under civil rights provisions, but such adoption of state limitations period does not effect supplanting of these rules governing procedure by which affirmative defenses, including defenses of limitations and laches, must be raised. Moore v. Tangipahoa Parish School Bd., C.A.5 (La.) 1979, 594 F.2d 489.

Whether statutory defense is an affirmative defense within meaning of this rule is determined by looking to the substantive law of the state where the federal district court sits. Funding Systems Leasing Corp. v. Pugh, C.A.5 (Ga.) 1976, 530 F.2d 91.

Whether a particular matter is to be regarded as an affirmative defense in a removed case is determinable by state law. Seal v. Industrial Elec., Inc., C.A.5 (Miss.) 1966, 362 F.2d 788.

This rule that contributory negligence is an affirmative defense, thus requiring same to be pleaded, does not shift burden of proof from where state substantive law has placed it. Cincinnati, N.O. & T.P. Ry. Co. v. Eller, C.A.6 (Ky.) 1952, 197 F.2d 652, certiorari denied 73 S.Ct. 105, 344 U.S. 864, 97 L.Ed. 670.

The question whether waiver must be pleaded, such as waiver by insurers of conditions precedent to insured's right to sue on fire policy, is a matter of procedure and practice as to which rulings of state courts are not controlling on federal courts. Gipps Brewing Corp. v. Central Mfrs.' Mut. Ins. Co., C.C.A.7 (Ill.) 1945, 147 F.2d 6.

Subdivision (c) of this rule must be construed in light of Supreme Court decision requiring federal courts to apply state statutory law and state decisions on questions of general law except in matters governed by federal constitution or statutes, which decision was handed down after federal rules were adopted by the Supreme Court but before date when rules became effective. Fort Dodge Hotel Co. of Fort Dodge v. Bartelt, C.C.A.8 (Iowa) 1941, 119 F.2d 253.

In a diversity case, a state's substantive law will determine whether a defense not enumerated in civil procedure rule will constitute an affirmative defense. Kennan v. Dow Chemical Co., M.D.Fla.1989, 717 F.Supp. 799.

Provision of this rule stating in pertinent part that, in pleading to a preceding pleading, a party shall set forth affirmatively contributory negligence and any other matter constituting an avoidance or affirmative defense, governs matters of pleading in diversity cases regardless of state pleading rules. Gilmore v. Witschorek, E.D.Ill.1976, 411 F.Supp. 491.

In instances not specifically covered by this rule on pleading of affirmative defenses, it is most appropriate to consult state law to formulate appropriate definition of "any other matter constituting an . . . affirmative defense." Tormo v. Yormark, D.C.N.J.1975, 398 F.Supp. 1159.

In stockholder's derivative action for an accounting of profits allegedly diverted from corporation to defendant partnership, the law of Pennsylvania was applicable in determining whether answer stated a sufficient defense. Higgins v. Shenango Pottery Co., W.D.Pa.1951, 99 F.Supp. 522.

Manner of raising defense in federal District Court is governed by these rules rather than by rules of a state court. French v. U S Fidelity & Guaranty Co, D.C.N.J.1950, 88 F.Supp. 714.

Burden is upon plaintiff in action under Federal Tort Claims Act, former § 921 et seq. of this title, arising out of tort committed in Iowa to establish freedom from contributory negligence, and subdivision (c) of this rule providing that contributory negligence is an affirmative defense is not applicable, since Iowa rule requiring plaintiff to plead and establish freedom from contributory negligence is one of substantive law and not of procedure. Van Wie v. U.S., N.D.Iowa 1948, 77 F.Supp. 22.

Where the court of last resort in Connecticut established that the burden of proof on the issue of contributory negligence is no part of the substantive law of Connecticut, the federal District Court for the District of Connecticut must follow the state law and treat the subject matter as one of procedure, and hence under this rule must treat contributory negligence as an affirmative defense required to be set forth affirmatively by defendant. MacDonald v. Central Vermont Ry., D.C.Conn.1940, 31 F.Supp. 298.

The requirement of Illinois law that a plaintiff in a suit for damages must plead and prove his freedom from contributory negligence is "substantive law" which must be followed by the federal court, rather than "procedural law" controlled by this rule providing that certain defenses, such as contributory negligence, are affirmative defenses which should be pleaded. Francis v. Humphrey, E.D.Ill.1938, 25 F.Supp. 1.

This rule, providing that statute of limitations is a matter of affirmative defense, must, in case of conflict with state substantive law, give way to demands of judicial decision requiring application of state substantive law in diversity actions. Owens Generator Co. v. H. J. Heinz Co., N.D.Cal.1958, 23 F.R.D. 121.

The defense of statute of limitations in action under Federal Tort Claims Act, former § 921 et seq. of this title brought in Federal District Court in New York must be set up affirmatively in answer pursuant to subdivision (c) of this rule, and could not be raised by motion to dismiss complaint pursuant to New York Rules of Civil Practice, rule 107, subd. 6, since the federal law prevails over the state rule. Weber v. U.S., W.D.N.Y.1948, 8 F.R.D. 161.

Under the rule declaring contributory negligence to be a matter of affirmative defense, the Supreme Court has in effect declared the matter to be one of "procedure" subject to the exclusive power of legislation by Congress and regulation by the federal courts themselves, and it is not a matter of "substantive common law" with respect to which decisions of state courts of last resort are binding on the federal courts. Kellman v. Stoltz, N.D.Iowa 1941, 1 F.R.D. 726.
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In diversity action, defendant's right to plead and argue in the alternative is a matter of procedure, and as such, is governed by federal law. Koedding v. Slaughter, E.D.Mo.1979, 481 F.Supp. 1233, affirmed 634 F.2d 1095.
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Determining whether, as a matter of law, amended complaint in litigation transferred from bankruptcy court to federal district court stated cause of action, district court sitting in adversary proceeding to bankruptcy action was required to look to Illinois law where action was originally brought, but, in determining whether amended complaint sufficiently set out cause of action, district court was not bound by prior state court ruling under Illinois fact- finding pleading rules; rather district court was compelled to make independent judgment pursuant to notice pleading requirements of Federal Rules of Civil Procedure. Redfield v. Continental Cas. Corp., C.A.7 (Ill.) 1987, 818 F.2d 596.

This rule that each averment of a pleading shall be simple, concise, and direct does not alter substantive requirement in Indiana in an action for negligence that existence of a causal relationship between negligence charged and damage alleged must be shown by averments of fact before complaint states a cause of action. Mitchell v. White Consolidated, C.A.7 (Ind.) 1949, 177 F.2d 500, certiorari denied 70 S.Ct. 574, 339 U.S. 913, 94 L.Ed. 1339.

In action based on a federal question, with plaintiff also asserting pendent state law claims, the defendant, who filed counterclaim, did not have to meet strict pleading requirements for slander under Illinois law but was required only to meet this rule's requirement of a short and plain statement of the claim. Hernas v. City of Hickory Hills, N.D.Ill.1981, 507 F.Supp. 103.

A "cause of action" is not required to be stated under these rules for wrongful death action based on Indiana statute, and Indiana cases are not controlling in determining sufficiency of complaint and all that is required is that a claim be stated. Heuer v. Loop, S.D.Ind.1961, 198 F.Supp. 546.

In action in federal district court under Maryland law for damage to paving which collapsed because of artificial diversion of surface waters by defendants in course of installation of sewer, district court was not bound by state law as to form or mode of pleading of trespass count of complaint, since that was a matter of procedure governed by these rules, but question whether allegations of the trespass count constituted a statement of claim, on which relief might be granted, was a substantive matter and required application of the substantive law of Maryland, and, to extent that Maryland statutory forms of pleading might be considered indicative of such substantive law, they were binding on district court. Whitehall Const. Co. v. Washington Suburban Sanitary Commission, D.C.Md.1958, 165 F.Supp. 730.
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Federal procedural rule requiring concise statement identifying pleader's remedies, which allowed plaintiffs to include request for punitive damages in initial complaint, was not unconstitutional and did not transgress Rules Enabling Act, since it related to practice and procedure of district courts; thus, Florida statute, which conflicted with rule by requiring plaintiffs to obtain leave from court before including prayer for punitive damages in pleading, would not apply in federal diversity case. Cohen v. Office Depot, Inc., C.A.11 (Fla.) 1999, 184 F.3d 1292, opinion vacated in part on rehearing 204 F.3d 1069, petition for certiorari filed.

Punitive damages in action filed in federal court is governed by federal civil rules, which require only a short and plain statement of claim showing that plaintiff is entitled to relief, and not by Florida statute requiring that there be evidence in record or proffered by plaintiff establishing reasonable basis for such damages. In re Sahlen & Associates, Inc. Securities Litigation, S.D.Fla.1991, 773 F.Supp. 342.

Pleading the amount of damages in an ad damnum clause in a medical malpractice action brought in federal court is a procedural matter governed by the Federal Rules of Civil Procedure, and not by state rules. Milano by Milano v. Freed, E.D.N.Y.1991, 767 F.Supp. 450.

In action for breach of marriage promise, brought in federal district court for Missouri, Missouri court decisions that exemplary damages are not allowable in such actions are controlling, and motion to strike portion of complaint respecting such damages should be sustained. Adams v. Griffith, W.D.Mo.1943, 51 F.Supp. 549.
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In action for death of motorist struck by train, in Tennessee, question whether pleading was sufficient to justify instruction on last clear chance was governed by these rules. Louisville & N. R. Co. v. Rochelle, C.A.6 (Tenn.) 1958, 252 F.2d 730.
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Antitrust complaints are subject to liberal pleading requirements of the federal rules, and, at a minimum, complaint must give defendant fair notice of what the plaintiff's claim is and the grounds upon which it rests. Amey, Inc. v. Gulf Abstract & Title, Inc., C.A.11 (Fla.) 1985, 758 F.2d 1486, certiorari denied 106 S.Ct. 1513, 475 U.S. 1107, 89 L.Ed.2d 912, rehearing denied 106 S.Ct. 2267, 476 U.S. 1153, 90 L.Ed.2d 712.

Notice pleading is all that is required for valid antitrust complaint. Quality Foods de Centro America, S.A. v. Latin American Agribusiness Development Corp., S.A., C.A.11 (Fla.) 1983, 711 F.2d 989.

Liberal rules of pleading are as applicable to claims in antitrust or price discrimination cases as they are in any other case. Fusco v. Xerox Corp., C.A.8 (Neb.) 1982, 676 F.2d 332.

Notice pleading is all that is generally required under this rule, even in antitrust cases. Control Data Corp. v. International Business Machines Corp., C.A.8 (Minn.) 1970, 421 F.2d 323.

Liberal rules of pleading are as applicable to antitrust cases as any other case. New Home Appliance Center, Inc. v. Thompson, C.A.10 (Colo.) 1957, 250 F.2d 881.

Claim that litigation fell within sham exception to Noerr-Pennington doctrine was not subject to heightened pleading requirement. Skinder-Strauss Associates v. Massachusetts Continuing Legal Educ., Inc., D.Mass.1994, 870 F.Supp. 8.

There is no heightened pleading requirement in actions alleging violation of antitrust laws by subjecting plaintiffs to sham litigation, but rather the usual pleading standards provided in these rules are applicable. Sage Intern., Ltd. v. Cadillac Gage Co., E.D.Mich.1981, 507 F.Supp. 939.

These rules contain no special provisions with reference to pleading of antitrust suits, as distinguished from other type cases. Professional & Business Men's Life Ins. Co. v. Bankers Life Co., D.C.Mont.1958, 163 F.Supp. 274.

Motion to dismiss counterclaim, like plaintiff's motion to strike, would have to be considered in the light of standards set forth in rule relating to general rules of pleading, since the pleading requirements of this rule are fully applicable to antitrust cases. Essex Intern., Inc. v. Industra Products, Inc., N.D.Ind.1974, 64 F.R.D. 361, 182 U.S.P.Q. 56.
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Federal court may not apply "heightened pleading standard," more stringent than usual pleading requirements of civil rule, in civil rights cases alleging municipal liability under § 1983. Leatherman v. Tarrant County Narcotics Intelligence and Coordination Unit, U.S.Tex.1993, 113 S.Ct. 1160, 507 U.S. 163, 122 L.Ed.2d 517, on remand 993 F.2d 1177.

Actions under section 2000e et seq. of Title 42 do not have special status under these rules with respect to pleading requirements. Baldwin County Welcome Center v. Brown, U.S.Ala.1984, 104 S.Ct. 1723, 466 U.S. 147, 80 L.Ed.2d 196, rehearing denied 104 S.Ct. 2691, 467 U.S. 1231, 81 L.Ed.2d 885, on remand 740 F.2d 833.

More rigorous test for civil rights cases is not required under this rule; declining to follow Kauffmann v. Moss, 420 F.2d 1270. Waller v. Butkovich, M.D.N.C.1984, 584 F.Supp. 909.
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Construction of this rule has no bearing on a complaint in Customs Court. Mitsubishi Intern. Corp. v. U.S., Cust.Ct.1973, 364 F.Supp. 453, 71 Cust.Ct. 259.
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In suit in which insurer had essentially alleged that insureds fraudulently misrepresented or failed to adequately disclose extent of risk, insurer could not seek partial summary judgment under pleadings finding insurance contract invalid for lack of insurable interest and insurable loss; such theories did not appear in complaint, and no notice to defendant insureds of such claim could be inferred. Ocaso, S.A., Compania De Seguros Y Reaseguros v. Puerto Rico Maritime Shipping Authority, D.Puerto Rico 1996, 915 F.Supp. 1244.
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Rules of notice pleading apply with as much vigor to petitions for removal as they do to other pleadings. Rachel v. State of Ga., C.A.5 (Ga.) 1965, 342 F.2d 336, rehearing denied 343 F.2d 909, certiorari granted 86 S.Ct. 39, 382 U.S. 808, 15 L.Ed.2d 58, affirmed 86 S.Ct. 1783, 384 U.S. 780, 16 L.Ed.2d 925.
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Pleading of RICO conspiracy is subject only to the more liberal pleading standards of the rule setting forth general rules for pleading rather than the strictures of the rule governing the pleading of special matters. D'Orange v. Feely, S.D.N.Y.1995, 877 F.Supp. 152.

Notice pleading requirements are applicable to RICO, and failure to place defendant and court on adequate notice of plaintiff's claim generates basis for dismissing complaint. U.S. v. Private Sanitation Industry Ass'n of Nassau/Suffolk, Inc., E.D.N.Y.1992, 793 F.Supp. 1114.
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Although claims for refunds are not governed by common-law pleadings, and although equitable principles govern defenses to tax refund suits, the rudimentary notice requirements of these rules apply. Cyclops Corp. v. U. S., W.D.Pa.1976, 408 F.Supp. 1287.
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Tenant's pro se civil rights complaint against mortgage corporation, which was filed after landlord brought nonpayment proceedings against tenant and which mentioned corporation in caption and one paragraph but did not provide any facts to indicate how corporation could have injured tenant, failed to meet minimal threshold of notice pleading; however, sufficiency of complaint itself would be considered in light of tenant's pro se status. Humpherys v. Nager, E.D.N.Y.1997, 962 F.Supp. 347.

Court will scrutinize pleadings of a nonlawyer appearing pro se with special care to determine whether a colorable claim exists. Gordon v. Crouchley, D.C.R.I.1982, 554 F.Supp. 796.

Complaints drawn by pro se litigants are held to less stringent standard than those drawn by legal counsel. King v. Fayette County, W.D.Pa.1981, 92 F.R.D. 457.

Even pro se litigants must meet certain minimal standards of pleading. Holsey v. Collins, D.C.Md.1981, 90 F.R.D. 122.
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It is appropriate in some situations to strike a pleading for gross violation of this rule governing general rules of pleading, or when material contained in pleading is scandalous, immaterial or redundant. Asay v. Hallmark Cards, Inc., C.A.8 (Iowa) 1979, 594 F.2d 692.

Rule which requires only short and plain statement of claim showing that pleader is entitled to relief is not designed to strike inartistic pleadings or to provide more definite statement to answer an apparent ambiguity. Trustees of Hotel Industry Pension Fund v. Carol Management Corp., S.D.Fla.1995, 880 F.Supp. 1548.
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Ordinarily, dismissal under this rule should be with leave to amend; such deference, however, is uncalled for when plaintiff persists in ignoring admonitions of the court. Michaelis v. Krivosha, D.C.Neb.1983, 566 F.Supp. 94, affirmed 717 F.2d 437.

Justice required denial of motion to amend answer to add affirmative defenses known to defendant when it moved for summary judgment almost two months before filing motion to amend, even though plaintiff knew about affirmative defenses when summary judgment motion was filed; omitting proposed amended answer alone required denial of motion, all evidence for defenses was in defendant's possession, allowing amended answer would require reopening of discovery and force adjournment of trial, and prejudice to plaintiff and court thus justified denial of motion. Toth v. Glazer, E.D.Wis.1995, 163 F.R.D. 549.

Leave to amend pleading should be freely granted to correct or clarify insufficient statement of court's jurisdictional basis over suit. Jacobi v. Blocker, E.D.Va.1994, 153 F.R.D. 84.

For purposes of determining futility of amendment, proposed complaint failed to plead grounds for jurisdiction and was thus deficient, even though it asserted Racketeer Influenced and Corrupt Organizations Act (RICO) claim and jurisdiction was presumably based on that statute. Browning Ave. Realty Corp. v. Rosenshein, S.D.N.Y.1992, 142 F.R.D. 85.

Although government and all nonsettling defendants would be relieved from any responsibility for serving papers and pleadings on any settling defendant and any settling defendant was relieved of service requirements of rule 5 of these rules governing service and filing of pleadings and other papers and of responsibility for serving and filing answer, with respect to complaint seeking recovery for funds expended in connection with surface cleanup, that order was not operative as to any supplemental complaint, amended complaint, new cause of action or additional claims for relief. U.S. v. Environmental Conservation and Chemical Corp., D.C.Ind.1984, 100 F.R.D. 490.

Where a cross-claim fails to satisfy pleading requirements, amendment should be allowed if interests of justice will be served and if opposing party would not be unfairly prejudiced thereby. Rainbow Trucking, Inc. v. Ennia Ins. Co., E.D.Pa.1980, 88 F.R.D. 596.

If, in fact, broad notice pleading is not to be deemed sufficient in cases in which employees sues his union and his employer alleging bad faith representation by union in relation to grievances, there should be at least an opportunity given the employee to amend so as to show himself entitled to recourse in the federal court. Sedlarik v. General Motors Corp., W.D.Mich.1971, 54 F.R.D. 230.

These rules contemplate greatest liberality in pleadings, and amendments thereof are liberally allowed in interest of justice. Dairy Engineering Corp. v. DeRaef Corp., W.D.Mo.1942, 2 F.R.D. 378.

A motion by incompetent, who by his guardian had commenced an action to recover total and permanent disability benefits under a life policy to amend the complaint by inserting the guardian as plaintiff, would be denied on ground that proposed amendment created a "new cause of action", or a "new claim for relief" as designated by this rule. Schwartz v. Metropolitan Life Ins. Co., D.C.Mass.1941, 2 F.R.D. 167.

Where cases based on negligence were removed from the state court before initial pleading was filed, and the substance and form of declarations as prepared for state court did not comply with spirit and letter of these rules, the declarations would be stricken in their entirety with leave granted plaintiffs to file within 15 days complaints conforming to the federal rules, and official form provided in Appendix of Forms. Wild v. Knudsen, E.D.Tenn.1941, 1 F.R.D. 646.

27A <http://web2.westlaw.com/result/text.wl?RecreatePath=/Find/default.wl&amp;RS=WLW2.75&amp;VR=2.0&amp;SV=Split&amp;FN=_top&amp;MT=Westlaw&amp;BeginSDU=1&amp;CFID=0&amp;Cite=frcp+8&amp;CLType=1&amp;CurrentPart=1&amp;DocSample=False&amp;EndSDU=100&amp;LastBegi> . Pro se motions

Court would examine pro se litigant's motion for summary judgment and response to defendant's motion under more liberal standard than pleadings drafted by attorney. Dumas v. Chicago Housing Authority, N.D.Ill.1996, 930 F.Supp. 1238.

28 <http://web2.westlaw.com/result/text.wl?RecreatePath=/Find/default.wl&amp;RS=WLW2.75&amp;VR=2.0&amp;SV=Split&amp;FN=_top&amp;MT=Westlaw&amp;BeginSDU=1&amp;CFID=0&amp;Cite=frcp+8&amp;CLType=1&amp;CurrentPart=1&amp;DocSample=False&amp;EndSDU=100&amp;LastBegi> . Scope of review

Dismissal under this rule establishing general rules of pleading is not appealable order since it is lacking finality. Schnell v. City of Chicago, C.A.7 (Ill.) 1969, 407 F.2d 1084.

Determination as to whether there has been a reasonable compliance with this rule requiring that each averment of pleading shall be simple, concise and direct rests with trial court and such determination must be made with judicial discretion subject to review by Court of Appeals if an abuse of discretion exists. Carrigan v. California State Legislature, C.A.9 (Cal.) 1959, 263 F.2d 560, certiorari denied 79 S.Ct. 901, 359 U.S. 980, 3 L.Ed.2d 929.
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<Subdivision Index> 

Ad damnum clause, demand for judgment 57 
Common count 52 
Demand for judgment 
  Demand for judgment - Generally 56 
  Demand for judgment - Ad damnum clause 57 
  Demand for judgment - Judgment by default 58 
  Demand for judgment - Legal or equitable relief 59 
  Demand for judgment - Partition actions 60 
Duty of court 51 
General claim for relief 55a 
Judgment by default, demand for judgment 58 
Justiciability 54 
Legal or equitable relief, demand for judgment 59 
Partition actions, demand for judgment 60 
Requirements of rule generally 55 
 
TITLE 19 > CHAPTER 3 > SUBTITLE IV > Administrative Provisions > part 5 > Sec. 508.     Prev | Next
Sec. 508. - Persons making seizures pleading general issue and proving special matter 

If any officer, or other person, executing or aiding or assisting in the seizure of goods, under any Act providing for or regulating the collection of duties on imports or tonnage, is sued for anything done in virtue of the powers given thereby, or by virtue of a warrant granted by any judge, or justice, pursuant to law, he may plead the general issue and give such Act and the special matter in evidence. 
TITLE 19 > CHAPTER 3 > SUBTITLE IV > Administrative Provisions > part 5 > Sec. 508. 
Notes on Sec. 508. 
SOURCE 
R.S. Sec. 3073.
CODIFICATION 
R.S. Sec. 3073 derived from act Mar. 2, 1799, ch. 22, Sec. 71, 1 Stat. 678 
conflicts of law: an overview

The question to be asked by one concerned with conflict of laws is: "what law should be applied to the case at hand?" The process by which a court determines what law to apply is sometimes referred to as "characterization", or "classification." This determination must be made in accordance with the law of the forum. A federal court in a case before it based on diversity of citizenship, for example, determines the conflict of law issue as if it were the highest court in the state in which it is sitting. 

 
Courts faced with a choice of law issue generally have two choices: A court can apply the law of the forum (lex fori)-- which is usually the result when the question of what law to apply is procedural, or the court can apply the law of the site of the transaction, or occurrence that gave rise to the litigation in the first place (lex loci)-- this is usually the controlling law selected when the matter is substantive. 
 
Federal courts play by different rules than state courts because federal jurisdiction is limited to what has been enumerated in the Constitution. The rules that federal courts must obey regarding which laws to apply are extremely complex and are embodied in the Federal Rules of Civil Procedure. 

 
See also: Federal courts and civil procedure. 
Federal Material
U.S. Constitution
·              Article VI - Supremacy Clause
Article VI

All debts contracted and engagements entered into, before the adoption of this Constitution, shall be as valid against the United States under this Constitution, as under the Confederation. 
 
This Constitution, and the laws of the United States which shall be made in pursuance thereof; and all treaties made, or which shall be made, under the authority of the United States, shall be the supreme law of the land; and the judges in every state shall be bound thereby, anything in the Constitution or laws of any State to the contrary notwithstanding. 
 
 
·              The Senators and Representatives before mentioned, and the members of the several state legislatures, and all executive and judicial officers, both of the United States and of the several states, shall be bound by oath or affirmation, to support this Constitution; but no religious test shall ever be required as a qualification to any office or public trust under the United States.
*        Article IV, Section 1 - Full Faith and Credit Clause
Federal Statutes
Article IV

Section 1. Full faith and credit shall be given in each state to the public acts, records, and judicial proceedings of every other state. And the Congress may by general laws prescribe the manner in which such acts, records, and proceedings shall be proved, and the effect thereof. 


Section 2. The citizens of each state shall be entitled to all privileges and immunities of citizens in the several states. 

A person charged in any state with treason, felony, or other crime, who shall flee from justice, and be found in another state, shall on demand of the executive authority of the state from which he fled, be delivered up, to be removed to the state having jurisdiction of the crime. 
No person held to service or labor in one state, under the laws thereof, escaping into another, shall, in consequence of any law or regulation therein, be discharged from such service or labor, but shall be delivered up on claim of the party to whom such service or labor may be due. 
 
Section 3. New states may be admitted by the Congress into this union; but no new states shall be formed or erected within the jurisdiction of any other state; nor any state be formed by the junction of two or more states, or parts of states, without the consent of the legislatures of the states concerned as well as of the Congress. 
 
The Congress shall have power to dispose of and make all needful rules and regulations respecting the territory or other property belonging to the United States; and nothing in this Constitution shall be so construed as to prejudice any claims of the United States, or of any particular state. 
 
Section 4. The United States shall guarantee to every state in this union a republican form of government, and shall protect each of them against invasion; and on application of the legislature, or of the executive (when the legislature cannot be convened) against domestic violence. 
 
------------------------------------------------------------------------
28 U.S.C. §§1738-1739 - State Proceedings
18 U.S.C. §§ 848, 896, 927, 2345
TITLE 18 > PART I > CHAPTER 109 > Sec. 2233. Prev | Next
Sec. 2233. - Rescue of seized property 
Whoever forcibly rescues, dispossesses, or attempts to rescue or dispossess any property, articles, or objects after the same shall have been taken, detained, or seized by any officer or other person under the authority of any revenue law of the United States, or by any person authorized to make searches and seizures, shall be fined under this title or imprisoned not more than two years, or both.

TITLE 18 > PART I > CHAPTER 109 > Sec. 2233. 
Notes on Sec. 2233. 
SOURCE 
June 25, 1948, ch. 645, 62 Stat. 802
Pub. L. 103-322, title XXXIII, Sec. 330016(1)(I), Sept. 13, 1994, 108 Stat. 2147.
HISTORICAL AND REVISION NOTES 

Based on title 18, U.S.C., 1940 ed., Sec. 121, 128 (Mar. 4, 1909, ch. 321, Sec. 65, 71, 35 Stat. 1100, 1101). 
 
Section consolidates that portion of section 121 of title 18, U.S.C., 1940 ed., relating to rescue of seized property, with section 128 of title 18, U.S.C., 1940 ed. 
 
The remaining provisions of section 121 of present title 18, U.S.C., 1940 ed., relating to assaulting, resisting, or interfering with customs officers, revenue officers, or other persons, and to the destruction or removal of property to prevent seizure, constitute sections 2231 and 2232 of this title, the former provisions being consolidated with certain provisions of other sections. 
 
Said section 121 of present title 18, U.S.C., 1940 ed., provided for punishment by fine of not more than $2,000 or imprisonment of not more than 1 year, or both, of persons rescuing, attempting to rescue, or causing to be rescued, ''any property'' which has been seized by ''any person'' authorized to make searches and seizures. 
Said section 128 of present title 18, U.S.C., 1940 ed., provided for punishment by fine of not more than $300 and imprisonment for not more than 1 year of persons dispossessing, rescuing, or attempting to dispossess or rescue, or aiding or assisting in dispossessing or rescuing, ''any property taken or detained by any officer or other person under the authority of any revenue law of the United States.'' 
 
This revised section adopts the maximum fine provisions of section 121 of title 18, U.S.C., 1940 ed., and extends the maximum term of imprisonment to 2 years. This was deemed advisable so that uniformity of punishment would be established and the provisions would be sufficiently broad to impose punishment commensurate with the gravity of the offense. (See section 3601(c)(2) of title 26, U.S.C., 1940 ed., Internal Revenue Code.) 
 
Reference to persons causing, procuring, aiding or assisting was omitted as unnecessary in view of definition of ''principal'' insection 2 of this title. Changes were made in phraseology
 
 
 
 
AMENDMENTS 
1994 - Pub. L. 103-322 substituted ''fined under this title'' for ''fined not more than $2,000''. 
 
criminal law: an overview

Criminal law involves prosecution by the government of a person for an act that has been classified as a crime. Civil cases, on the other hand, involve individuals and organizations seeking to resolve legal disputes. In a criminal case the state, through a prosecutor, initiates the suit, while in a civil case the victim brings the suit. Persons convicted of a crime may be incarcerated, fined, or both. However, persons found liable in a civil case may only have to give up property or pay money, but are not incarcerated. 
 
A "crime" is any act or omission (of an act) in violation of a public law forbidding or commanding it. Though there are some common law crimes, most crimes in the United States are established by local, state, and federal governments. Criminal laws vary significantly from state to state. There is, however, a Model Penal Code (MPC) which serves as a good starting place to gain an understanding of the basic structure of criminal liability. 
 
Crimes include both felonies (more serious offenses -- like murder or rape) and misdemeanors (less serious offenses -- like petty theft or jaywalking). Felonies are usually crimes punishable by imprisonment of a year or more, while misdemeanors are crimes punishable by less than a year. However, no act is a crime if it has not been previously established as such either by statute or common law. Recently, the list of Federal crimes, dealing with activities extending beyond state boundaries or having special impact on federal operations, has grown. See Title 18. 
 
All statutes describing criminal behavior can be broken down into their various elements. Most crimes (with the exception of strict-liability crimes) consist of two elements: an act, or "actus reus," and a mental state, or "mens rea." Prosecutors have to prove each and every element of the crime to yield a conviction. Furthermore, the prosecutor must persuade the jury or judge "beyond a reasonable doubt" of every fact necessary to constitute the crime charged. In civil cases, the plaintiff needs to show a defendant is liable only by a "preponderance of the evidence," or more than 50%.
 
 
------------------------------------------------------------------------
 
Truax v. Raich, 239 U.S. 33 (1915) (USSC+)

Case Information 

Truax v. Raich

No. 361
 
SUPREME COURT OF THE UNITED STATES

239 U.S. 33
 
October 15, 1915
 
November 1, 1915
 
APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR THE DISTRICT OF ARIZONA
 
Syllabus 

A suit against officers of the State who are about to proceed wrongfully to complainant's injury in enforcing an unconstitutional statute is not a suit against the State within the meaning of the Eleventh Amendment.
 
While, generally speaking, a court of equity has no jurisdiction over prosecution, punishment or pardon of crimes or misdemeanors, equity may, when such action is essential to the safeguarding of property rights, restrain criminal prosecutions under unconstitutional statutes.
 
The right to earn a livelihood and to continue employment unmolested by efforts to enforce void enactments is entitled to protection in equity in the absence of an adequate remedy at law.
 
The fact that an employment is at the will of the employer and employee does not make it one at the will of others, and unjustified interference of third parties is actionable although the employment may be at will.
 
Although a statute may only render an employer liable to prosecution if it operates directly upon the employment of the employee and its enforcement would compel the discharge of an employe, the latter is affected directly, has no adequate remedy at law, and if the statute is unconstitutional, is entitled to equitable relief.
 
An alien admitted to the United States under the Federal law has not only the privilege of entering and abiding in the United States, but also of entering and abiding in any State, and being an inhabitant of any State entitles him, under the Fourteenth Amendment, to the equal protection of its laws. [p*34]
 
The description in the Fourteenth Amendment of any person within the jurisdiction of the United States includes aliens. Yick Wo v. Hopkins, 118 U.S. 356 .
 
The right to work for a living in the common occupations of the community is of the essence of that personal freedom and opportunity which it was the purpose of the Fourteenth Amendment to secure.
 
The power to control immigration -- to admit or exclude aliens -- is vested solely in the Federal Government, and the States may not deprive aliens so admitted of the right to earn a livelihood, as that would be tantamount to denying their entrance and abode.
http://www2.law.cornell.edu/cgi-bin/foliocgi.exe/historic/query=[group+f_criminal!3A]/doc/{t12652}/hit_headings/words=4/pageitems={body}?
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Yick Wo v. Hopkins, 118 U.S. 356 (1886) (USSC+)

Case Information 

Yick Wo v. Hopkins

Submitted April 14, 1886
May 10, 1886
 
 
118 U.S. 356
 
APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE DISTRICT OF CALIFORNIA
 
Syllabus 

In a suit brought to this court from a State court which involves the constitutionality of ordinances made by a municipal corporation in the State, this court will, when necessary, put its own independent construction upon the ordinances.
 
A municipal ordinance to regulate the carrying on of public laundries within the limits of the municipality violates the provisions of the Constitution of the United States if it confers upon the municipal authorities arbitrary power, at their own will, and without regard to discretion in the legal sense of the term, to give or withhold consent as to persons or places, without regard to the competency of the persons applying, or the propriety of the place selected, for the carrying on of the business.
 
An administration of a municipal ordinance for the carrying on of a lawful business within the corporate limits violates the provisions of the Constitution of the United States if it makes arbitrary and unjust discriminations, founded on differences of race between persons otherwise in similar circumstances.
 
The guarantees of protection contained in the Fourteenth Amendment to the Constitution extend to all persons within the territorial jurisdiction of the United States, without regard to differences of race, of color, or of nationality.
 
Those subjects of the Emperor of China who have the right to temporarily or permanently reside within the United States, are entitled to enjoy the protection guaranteed by the Constitution and afforded by the laws.
 
These two cases were argued as one, and depended upon precisely the same state of facts; the first coming here upon a writ of error to the Supreme Court of the State of California, the second on appeal from the Circuit Court of the United States for that district. The plaintiff in error, Yick Wo, on August 4, 1885, petitioned the Supreme Court of California for a writ of habeas corpus, alleging that he was illegally deprived of his personal [p*357] liberty by the defendant as sheriff of the city and county of San Francisco.
 
The sheriff made return to the writ that he held the petitioner in custody by virtue of a sentence of the Police Judges Court, No. 2, of the city and county of San Francisco, whereby he was found guilty of a violation of certain ordinances of the board of supervisors of that county, and adjudged to pay a fine of $10, and, in default of payment, be imprisoned in the county jail at the rate of one day for each dollar of fine until said fine should be satisfied, and a commitment in consequence of nonpayment of said fine.
 
The ordinances for the violation of which he had been found guilty were set out as follows:
 
Order No. 156, passed May 26, 1880, prescribing the kind of buildings in which laundries may be located.
 
The people of the city and county of San Francisco do ordain as follows:
 
SEC. 1. It shall be unlawful, from and after the passage of this order, for any person or persons to establish, maintain, or carry on a laundry within the corporate limits of the city and county of San Francisco without having first obtained the consent of the board of supervisors, except the same be located in a building constructed either of brick or stone.
 
SEC. 2. It shall be unlawful for any person to erect, build, or maintain, or cause to be erected, built, or maintained, over or upon the roof of any building now erected or which may hereafter be erected within the limits of said city and county, any scaffolding without first obtaining the written permission of the board of supervisors, which permit shall state fully for what purpose said scaffolding is to be erected and used, and such scaffolding shall not be used for any other purpose than that designated in such permit.
 
SEC. 3. Any person who shall violate any of the provisions of this order shall be deemed guilty of a misdemeanor, and upon conviction thereof shall be punished by a fine of not more than one thousand dollars, or by imprisonment in the county jail not more than six months, or by both such fine and imprisonment. [p*358]
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Patton v. United States, 281 U.S. 276 (1930) (USSC+)

Case Information 

Patton v. United States

No. 53
 
SUPREME COURT OF THE UNITED STATES

281 U.S. 276
 
February 25, 1930
 
April 14, 1930
 
CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR THE EIGHTH CIRCUIT
 
Syllabus 

1. After the commencement of a trial in a federal court before a jury of twelve men upon an indictment charging a crime, punishment for which may involve a penitentiary sentence, if one juror becomes incapacitated and unable to proceed further with his work as a juror, the defendant and the Government, through its official representative in charge of the case, may consent to the trial's proceeding to a finality with eleven jurors, and defendant thus may waive the right to a trial and verdict by a constitutional jury of twelve men. P. 287 et seq.

2. The phrase "trial by jury," as used in the Federal Constitution (Art. III, § 2, and the Sixth Amendment) means a trial by jury as understood and applied at common law, and includes all the essential elements as they were recognized in this country and England when the Constitution was adopted; viz: (1) that the jury should consist of twelve men, neither more nor less; (2) that the trial should be in the presence and under the superintendence of a judge having power to instruct them as to the law and advise them in respect of the facts, and (3) that the verdict should be unanimous. P. 288 .
 
3. These common law elements of a jury trial are embedded in the provisions of the Federal Constitution relating thereto, and are beyond the authority of the legislative department to destroy or abridge. P. 290 .
 
4. There is no difference in substance between a complete waiver of a jury and consent to be tried by a less number than twelve. Id.

5. A question involving a claim of constitutional right cannot be settled by the simple process of ascertaining that the infraction assailed is unimportant when compared with similar but more serious infractions which might be conceived; to uphold the voluntary reduction of a jury from twelve to eleven upon the ground that the reduction is only a slight reduction is not to interpret the Constitution, but to disregard it. P. 292 .
 
6. The effect of the constitutional provisions in respect of trial by jury is not to establish a tribunal as a part of the frame of government, [p*277] but only to guarantee to the accused the right to such a trial. P. 293 .
 
7. The first ten amendments and the original Constitution were substantially contemporaneous, and should be construed in pari materia. P. 298 .
 
8. The provision of Art. III, § 2, of the Constitution, relating to trial by jury, is not jurisdictional, but was meant to confer a right upon the accused which he may forego at his election. Id.

9. A federal district court has authority, in the exercise of a sound discretion, to accept a waiver of jury trial in a criminal case, and to proceed to the trial and determination of the case with a reduced number or without a jury, the grant of jurisdiction by § 24 of the Judicial Code, U.S.C. Title 28, § 41(2), being sufficient to that end. P. 299 .
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Gitlow v. People, 268 U.S. 652 (1925) (USSC+)

Case Information 

Gitlow v. People
 
No.19
 
April 12, 1923
 
Reargued November 23, 1923
 
June 8, 1925
 
268 U.S. 652
 
ERROR TO THE SUPREME COURT OF THE STATE OF NEW YORK
 
Syllabus 

1. Assumed, for the purposes of the case, that freedom of speech and of the press are among the personal rights and liberties protected by the due process clause of the Fourteenth Amendment from impairment by the States. P. 666 .
 
2. Freedom of speech and of the press, as secured by the Constitution, is not an absolute right to speak or publish without responsibility whatever one may choose or an immunity for every possible use of language. P. 666 .
 
3. That a State, in the exercise of its police power, may punish those who abuse this freedom by utterances inimical to the public welfare, tending to corrupt public morals, incite to crime or disturb the public peace, is not open to question. P. 667 .
 
4. For yet more imperative reasons, a State may punish utterances endangering the foundations of organized government and threatening its overthrow by unlawful means. P. 667 .
 
5. A statute punishing utterances advocating the overthrow of organized government by force, violence and unlawful means, imports a legislative determination that such utterances are so inimical to the general welfare and involve such danger of substantive evil that they may be penalized under the police power, and this determination must be given great weight, and every presumption be indulged in favor of the validity of the statute. P. 668 .
 
6. Such utterances present sufficient danger to the public peace and security of the State to bring their punishment clearly within the range of legislative discretion, even if the effect of a given utterance cannot accurately be foreseen. P. 669 .
 
7. A State cannot reasonably be required to defer taking measures against these revolutionary utterances until they lead to actual disturbances of the peace or imminent danger of the State's destruction. P. 669 .
 
8. The New York statute punishing those who advocate, advise or teach the duty; necessity or propriety of overthrowing or overturning organized government by force, violence, or any unlawful means, or who print, publish, or knowingly circulate any book, [p*653] paper, etc., advocating, advising or teaching the doctrine that organized government should be so overthrown, does not penalize the utterance or publication of abstract doctrine or academic discussion having no quality of incitement to any concrete action, but denounces the advocacy of action for accomplishing the overthrow of organized government by unlawful means, and is constitutional as applied to a printed "Manifesto" advocating and urging mass action which shall progressively foment industrial disturbances and, through political mass strikes and revolutionary mass action, overthrow and destroy organized parliamentary government; even though the advocacy was in general terms, and not addressed to particular immediate acts or to particular person. Pp. 654 , 672 .
 
9. The statute being constitutional, it may constitutionally be applied to every utterance not too trivial to be beneath the notice of the law -- which is of such a character and used with such intent and purpose as to bring it within the prohibition of the statute, and the question whether the specific utterance in question was likely to bring about the substantive evil aimed at by the statute is not open to consideration. Schenck v. United States, 249 U.S. 47 , explained. P. 670 .
 
195 App.Div. 77; 234 N.Y. 132, 539, affirmed.
 
Opinions 

ERROR to a judgment of the Supreme Court of New York, affirmed by the Appellate Division thereof and by the Court of Appeals, sentencing the plaintiff in error for the crime of criminal anarchy, (New York Laws, 1909, c. 88), of which he had been convicted by a jury. [p*654]
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Abrams v. United States, 250 U.S. 616 (1919) (USSC+)

Case Information 

Abrams v. United States

No. 316
 
SUPREME COURT OF THE UNITED STATES

250 U.S. 616
 
October 21, 22, 1919
 
November 10, 1919
 
ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR THE SOUTHERN DISTRICT OF NEW YORK
 
Syllabus 

Evidence sufficient to sustain anyone of several counts of an indictment will sustain a verdict and judgment of guilty under all if the sentence does not exceed that which might lawfully have been imposed under any single count. P. 619 .
 
Evidence held sufficient to sustain a conviction of conspiracy to violate the Espionage Act by uttering, etc., circulars intended to provoke and encourage resistance to the United States in the war with Germany, and by inciting and advocating, through such circulars, resort to a general strike of workers in ammunition factories for the purpose of curtailing production of ordnance and munitions essential to the prosecution of the war. Pp. 619 et seq.

When prosecuted under the Espionage Act, persons who sought to effectuate a plan of action which necessarily, before it could be realized, involved the defeat of the plans of the United States for the conduct of the war with Germany must be held to have intended that result notwithstanding their ultimate purpose may have been to prevent interference with the Russian Revolution. P. 621 .
 
Affirmed.
 
Opinions 

The case is stated in the opinion.
 
CLARKE, J., Opinion of the Court 

MR. JUSTICE CLARKE delivered the opinion of the court.
 
On a single indictment, containing four counts, the five plaintiffs in error, hereinafter designated the defendants, were convicted of conspiring to violate provisions of the [p*617] Espionage Act of Congress (§ 3, Title I, of Act approved June 15, 1917, as amended May 16, 1918, 40 Stat. 553).
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Other Topics of International, Transnational, or Comparative Law
Bill of Rights 

Amendment I

 
Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the government for a redress of grievances. 
 
 
Amendment II

 
A well regulated militia, being necessary to the security of a free state, the right of the people to keep and bear arms, shall not be infringed. 
 
 
Amendment III

 
No soldier shall, in time of peace be quartered in any house, without the consent of the owner, nor in time of war, but in a manner to be prescribed by law. 
 
 
Amendment IV

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized. 
 
 
Amendment V

 
No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a grand jury, except in cases arising in the land or naval forces, or in the militia, when in actual service in time of war or public danger; nor shall any person be subject for the same offense to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation. 
 
 
Amendment VI

 
In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the state and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the assistance of counsel for his defense. 
 
 
Amendment VII

 
In suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise reexamined in any court of the United States, than according to the rules of the common law. 
 
 
Amendment VIII

 
Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted. 
 
 
Amendment IX

 
The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people. 
 
 
Amendment X

 
The powers not delegated to the United States by the Constitution, nor prohibited by it to the states, are reserved to the states respectively, or to the people.
 
 
Subject: Exclusionary Rule

Exclusionary Rule; 
______________________

1. Evidence. Any rule that excludes or suppresses evidence that does not satisfy a minimum standard of probative value <despite many exceptions, hearsay has long been inadmissible under an exclusionary rule>.

" The deterrence of unreasonable searches and seizures is a major purpose of the exclusionary rule... But the rule serves other purposes as well. There is, for example, 'the imperative of judicial integrity,' namely, that the courts do not become 'accomplices in willful disobedience of a Constitution they are sworn to uphold.'... 
A third purpose of the exclusionary rule... is that of assuring the people - all potential victims of unlawful government conduct - that the government would not profit from its lawless behavior, thus minimizing the risk of seriously undermining popular trust in the government.'" Wayne R. LaFave & Jerrold H. Israel, Criminal Procedure sec. 3.1 at 107 (2nd ed. 1992) (quoting Elkins v. U.S., 364 U.S., 206, 80 S. Ct. 1437 (1960); United States v. Calandra, 414 U.S. 338, 94 S. Ct. 613 (1974) (dissent)
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