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5

6

MR.XXXXX: My name is Jimmy XXXXX
7

BOARD MEMBER YEE: Could you pull the

8
microphone right in front you? Thank you very much.

9

MR. MATTATALL: Jim Mattatal, counsel for

10
assisting Jim XXXXX.

11

BOARD MEMBER YEE: All right. Please.

12

MR. XXXXX: I have a few questions to ask first.

13
I need to know the nature of this appeals hearing today

14
so that I know how to proceed.

15

And even though I requested this hearing, I did

16
so at the instruction of the responding party and

17
therefore would like to know the nature of this board

18
for this hearing.

19

Could you please provide the answers to just a

20
few questions for this hearing?

21

And what I’d like to know, is each member of

22
this appeals board here today paid by the State of

23
California and work for the same? Ms. Mandel?

24

BOARD MEMBER YEE: Mr. XXXXX, I think I would

25 
advise that you use your ten minutes to address the

REPORTERS UNLIMITED
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1 
issues that are before us in this appeal.

2

MR. XXXXX: I just need to make sure this hearing

3
or this court is in order.

4

BOARD MEMBER YEE: Ms. Kelly.

5

MS. KELLY: Mr. XXXXX, if I may, the purpose of

6
the appeal is it’s an informal proceeding, and the

7
purpose is to give you an opportunity to explain to the

8
board members why you don’t owe the assessment that FTB

9
is proposing.

10

And so your ten minutes is to explain what

11
income you earned in the years that FTB says you earned

12
income, and whether or not the penalty should be

13
imposed.

14

MR. XXXXX: I understand. I understand that. I

15
just still need to know the nature of this hearing so I

16
know how to proceed.

17

BOARD MEMBER YEE: Well, Ms. Kelly just

18
explained the nature of this hearing, so —-

19

MR. XXXXX: Could each of you answer yes or no?

20

BOARD ~MEMBER YEE: I don’t think we are going

21
to be inclined to do that, sir. We’d like to hear about

22
your perspective on whether you owe the tax liability

23
question.

24

MR. XXXXX: Well, then the next question I have

25 
for each of you is, would each member of this board
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1
dispute or state for the record that he or she has an

2
oath of office to the California Constitution under

3
Article 11, Section 3, of the original 1849 Constitution

4
and the Article 20, Section 3, of the currently

5
set-forth California Constitution, and to the

6
Constitution for the United States of America under

7
Article 6, as mandated by these respective

8
constitutions.

9

BOARD MEMBER YEE: Ms. Kelly.

10

MS. KELLY: Mr. XXXXX, the forum of this appeal

11
is not for the board members to answer your questions.

12
The forum is for you to explain whether or not the

13
proposed assessment is correct.

14

MR. XXXXX: Again, under Government Code 1303,

15
when asked for oath of office, you need to reply whether

16
you have an oath of office. Also, under the California

17 
Constitution ——

18 

MS. KELLY: The board members all have an oath

19 
of office.

20

MR. XXXXX: So it’s in agreement. Okay.

21

Does each of the —- I guess, in this case, Ken

22 
Davis, does he have an oath of office to the California

23 
Constitution under Article 11, Section 3, of the

24 
original 1849 Constitution? And basically seems -— yes

25
or no.
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1

BOARD MEMBER YEE: Mr. XXXXX, I don’t believe

2
that question is properly before us and isn’t certainly

3
the nature of this hearing.

4

MR. XXXXX: I need to know if he’s working for

5
the government or private sector. I need to know if he

6
has an oath of office.

7

BOARD MEMBER YEE: Mr. Davis is here as the tax

8
counsel to the Franchise Tax Board to speak to matters

9
of your --

10

MR. XXXXX: If he’s working for the government,

11
he still needs an oath of office. He needs to respond

12
or he will be -- he has to step down.

13

BOARD MEMBER YEE: Okay. Do you have other

14
questions? I really would like for you to get to the

15
issues before us on your tax liability.

16

MR. XXXXX: Well, if he doesn’t answer, he needs

17
to step down.

18

BOARD MEMBER YE!: You have six minutes.

19

MR. XXXXX: If he doesn’t answer, then the answer

20
would be no for Mr. Ken Davis. Any objection?

21

MR. DAVIS: This is appellant’s time to make

22
their presentation.

23

BOARD MEMBER YEE: Yes.

24

MR. DAVIS: And I’ll stand on having them make

25
their presentation.
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1

BOARD MEMBER YEE: Thank you. We’re all

2
waiting.

3

MR. XXXXX: Okay. All right. Fine. I appear

4
before the FTB appeals hearing as a living, breathing,

5
natural-born American Citizen with, and claiming, all

6
rights guaranteed to me and protected by federal and

7
state constitutions in which my name is properly spelled

8
in upper and lower cases. Is there any objection to

9
that? No reply. Is that —-

10

Proof consists of verified and demonstrated

11
evidence, and not opinion, especially opinion

12
unsupported by facts, law, and evidence. Is that

13
correct? No objections?

14

Opinions from any witness or prosecuting

15
attorney unsupported and unverified by fact, law, and

16
proven evidence is simply opinion, and opinion, as

17
previously established, is not proof. Is that correct?

18
Any objections?

19

All of the laws of this Board in the California

20
state operate under the rules of English. Is there any

21
objection to what I just stated?

22
The all-capita]~ letters written name is in this

23
case a legal fiction government agency as evidenced in

24
the Government Styles manual, the Rules of English for

25
capitalization, and Bouvier’s Law Dictionary. Is there
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1 
any objection to what I just stated?

2

I have here a current amended 1999 tax return,

3
currently -- recently filed, correcting the error of no

4
income and the 2002 and 2004 tax returns are properly

5
reported in the income for each respective year for that

6
fiction signed under penalty of perjury, Exhibit A.

7

Does anyone have any counter-claims signed

8
under penalty of perjury to my claim? No.

9

It’s the Supreme Court has ruled that my labor

10
isn’t taxable. In support, I give mandatory judicial

11
notice to this court as of these cases which are

12
available to case law and to the public at large.

13

Butcher Union Company versus Crescent City

14
Company, 111 U.S. 746 (1883)

15

Coppage versus Kansas, 236 U.S. (1), year 1915.

16

Do you need the quotes for these cases? No?

17

Jack Cole Company versus Alfred T. Macfarland,

18
Commissioner, 206 Tennessee, 694, 337 South West, 2nd

19
Edition, 453, Supreme Court of Tennessee, 1960.

20

Next is Simms versus Ahrens, 271 South West --

21
excuse me, South West 720, 1925. And I will provide

22
evidence that these cases are referring to me and my

23
status.

24

And what I do is of common right. I’m a

25 
sovereign man. I’m not a fiction. And under the Rules
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1
of English and evidence by the California Secretary of

2
State, this is my evidence as to who I am, which have

3
been ruled as true by a Common Law court. And under the

4
7th Amendment this cannot be changed, modified, or

5
adjusted. You have my Apostille, Exhibit B.

6

Does anyone here object to any of the evidence

7
I just provided?

8

Okay. The FTB has sent me a letter according

9
to the FTB’s brief, Exhibit D and G for ‘99, E and M for

10
2002, C and D, page 2 of 2 for 2004, you should have

11
that, saying that the returns are frivolous under the

12
statutory duties imposed by Revenue and Taxation Code

13
19180 states that the burden of proof for a frivolous

14
claim is upon the Franchise Tax Board and all the

15
letters that the FTB submitted for this fiction was

16
unsigned.

17

I have asked the FTB to prove their claim, see

18
FTB Briefs Exhibit L for ‘99, Exhibit F for 2002, and

19
Exhibit D on page 1 of 2 of 2004, that the FTB may have

20
written to the wrong party, or if this is the correct

21
party, what specifically is frivolous on the return and

22
specifically how to correct it. And the FTB has failed

23
to do so. Therefore, the claims are not frivolous.

24

The FTB’s unsigned letters for a notice of

25
proposed assessment, see FTB’s Brief Exhibit N for ‘99,
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1
Exhibit H for 2002, Exhibit E for 2004, was sent to me

2
stating that the FTB is assessing additional taxes

3
without the FTB having to respond to my previous letters

4
proving that their claims are frivolous.

5

I, in turn, sent a protest statement.

6

BOARD MEMBER YEE: Mr. XXXXX, we’ll give you five

7
minutes on rebuttal.

8

Franchise Tax Board?

9

MR. DAVIS: I might start with saying good

10
evening. My name is Kenneth Davis, and I represent the

11
Franchise Tax Board.

12

First of all, Madam Chair and members of the

13
Board, we believe this matter is fully briefed as before

14
your Board. But in short summary, let me make a few

15
comments.

16

Appellant has not filed a valid California tax

17
return for the years 1999, 2002, and 2004. The

18
Franchise Tax Board received information from EDD that

19
in 1999, appellant received $46,000 in wages from XXX
20
Media, his employer, and $410 from Robert A. XXXXXXX.

21

In 2002, he received roughly $46,000 again from

22
XXX Media, and he received $41,000 in 2004 from XXX
23
Media. Given this income, Franchise Tax Board

24
determined that the appellant had a filing requirement.

25

In brief, appellant has provided a number of
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1
frivolous and invalid tax returns to the Franchise Tax

2
Board which claim zero income, $25.88, 9.41, and in some

3
cases, has also provided incorrect W-2 forms which claim

4
no wages were paid by his employer.

5

Also, he has submitted a -— he has altered the

6
Affidavit under —- for a tax return under penalty of

7
perjury. He has submitted to the Franchise Tax Board an

8
incorrect commercial affidavit which states that he had

9
no reportable income for 2002.

10

And lastly, he has filed fiduciary tax returns

11
claiming that he has no reportable income to the State

12
of California.

13

For each of these years that are before your

14
board, we issued assessments, penalties, and interest,

15
and we notified the appellant that his filings were

16
considered frivolous by the Franchise Tax Board.

17

We also explained in numerous letters as

18
briefed -— as provided briefs that are before your board

19
of what constituted a frivolous return.

20

Appellant has made various arguments based on

21
constitutional issues and allegations that the FTB does

22
not have the authority to tax appellant’s income. These

23
arguments have been considered and rejected by your

24
board in the appeal of Fred Dauberger and the appeal of

25
Michael E. Myres.
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1

I might add that appellant in his own filing,

2 
Exhibit F to his 2004 tax year brief, includes an

3 
earnings statement dated October 11th, 2004, and I have

4 
copies, if your board needs it, which show year-to-date

5 
income -- year—to-date wages of $35,000 -- or, 35,000 ——

6 
35,669. So in his own brief, he has shown an earning

7 
statement showing income for one of the years in

8 
question.

9

In two of the other years -- in 2002 and 2004,

10 
Franchise Tax Board actually issued wage withholding

11 
orders during those years for prior years’ assessments

12 
and received income in each of those years of over

13 
$3,000 in 2002, 2004, where it actually took some of

14 
appellant’s wages. So it’s difficult for appellant to

15 
claim at times that he had no income during those years

16 
at all.

17

I’d also like to address the exhibits that Mr.

18 
XXXXX has filed, but I’d first like to turn to appellant’s

19 
filing history. FTB has no record of appellant filing a

20 
valid California tax return for tax years 1999 through

21 
2000, and 2002 through 2004.

22

FTB has issued filing enforcement proposed

23 
assessments and penalties based on appellant’s failure

24
 to file valid income tax information.

25
As to the exhibits that were provided to me
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1
today, the first is an amended 1999 return, which is

2
dated September 30th, 2007, which is, I believe, two

3
days ago. And I did call our office and our office has

4
no record of his filing of this new 1999 return.

5

As to the two other amended returns for 2002,

6
one showing a new tax return of $3,900, not the $46,000

7
that we have stated, by XXX media. We have received

8
this return, which -- in February or March of this year,

9
and the Franchise Tax Board staff treated this as

10
correspondence, and would request a refund of $376, and

11
we denied that refund. We denied the appellant’s refund

12
request.

13

On the 2004, we had a similar case in his

14
filing for the amended return of 2004. We again sent

15
Mr. XXXXX a letter stating that we treated this as

16
correspondence and we denied his claim for refund for

17
roughly $400.

18

Board staff has asked about the abatement of

19
2002 and the demand that we recently sent. We just

20
abated this last week, the demand penalty. And we did

21
that because when we sent out the notice for demand, it

22
required Mr. XXXXX to demand or respond.

23

And XXXXX staff -- or excuse me, Franchise Tax

24
Board staff did not -- during its proposed assessment

25
didn’t catch that Mr. XXXXX made a notation on the demand
REPORTERS UNLIMITED
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1 
and responded that he filed a return, and he dated the

2
return, I think, March 31 of that year.

3

It turned out the return was a fiduciary return

4
stating no income, but nonetheless he did respond. And

5
with that respond —- with that response, we feel that an

6
abatement of the demand penalty is in order at this time

7
only because he did comply and responded in some manner.

8

So for that reason, we did issue -— we did

9
recently abate that demand penalty.

10

We feel that the matter is fully briefed and

11
all the other assessments are applicable.

12

BOARD MEMBER YEE: Thank you very much. You

13
have five minutes on rebuttal.

14

MR. XXXXX: Well, I’ll continue my questions.

15

I, in turn, sent a protest statement, see FTB

16
brief Exhibit 0 for ‘99, Exhibit I for 2002, and Exhibit

17
F for 2004, protesting the FTB’s proposed assessment and

18
that the FTB has not shown me what was specifically

19
frivolous or given me any due process, and yet have yet

20
to reply back to my letters.

21

The FTB had sent me an unsigned letter of a

22
Notice of Action, see Exhibit L of the appellant’s brief

23
for ‘99, and see the FTB’s brief Exhibit J for 2002, and

24
Exhibit G for 2004, ignoring my requests, citing no

25
legal reasons or evidence as to how the FTB’s
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1 
determinations determined and proceeded to additional

2 
penalties.

3

I presented an affidavit, see Appellant’s brief

4
Exhibit N, page 9, 10, and 11 for ‘99, Exhibit 0, pages

5
10, 11, and 12 for 2002, Exhibit H for pages 10, 11 and

6
12 for 2004, presented evidence to the truth of the

7
matter, and the FTB has nothing of equal weight. The

8
FTB have no evidence to the contrary, and the FTB has

9
proceeded on in spite of the evidence that they are

10
doing wrong.

11

The FTB has not shown that the tax returns

12
filed with the FTB are --

13

Well, basically, I’m a sovereign man and that

14
my labor is not taxable according to the Supreme Court.

15

The taxpayer the FTB are referring to is an

16
entity. The FTB have neither a signed counterclaim to

17
my tax return, an affidavit of any kind to my affidavits

18
of superior evidence, signed any of the letters the FTB

19
have sent, nor answered any of my letters.

20

The FTB has caused me damage, and I would like

21
to be awarded the same amount the FTB has asked for in

22
interest and penalties. Also, I have claimed all income

23
that the fiction has received on the tax returns.

24

Also, the earnings that he mentioned is not

25 
income. And they were corrected with the 3525 forms
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1
for -- the FTB’s forms.

2
        Well, apparently, they still have failed to

3
show that there’s any frivolous claims, anything

4
frivolous on my tax return as required by 19180 of the

5
Revenue and Taxation Code -- excuse me, 19180 of the

6
Revenue and Taxation Code.

7
         BOARD MEMBER YEE: Okay. Very well. Thank you

8
very much.

9
         Questions or comments, Members? Okay. Hearing

10
that, is there a motion?

11
         BOARD MEMBER CHU: Move to take the matter

12
under submission.

13
         BOARD MEMBER YEE: Motion by Ms. Chu to take

14
the matter under submission. Is there a second?

15
          BOARD MEMBER MANDEL: Second.

16
          BOARD MEMBER YEE: Second by Ms. Mandel.

17
 Without objection, such will be the order.

18
          Mr. XXXXX, we will discuss your matter later

19
 tonight and send you written notice of our decision.

20
 Thank you all very much.

21
          (Whereupon, the proceedings concluded at

22
          6:08 p.m.)

23

24

25
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1
STATE OF CALIFORNIA

2
COUNTY OF LOS ANGELES

3

4
       I, Dianne N. McGivern, a Certified Shorthand

5
Reporter in and for the State of California, do hereby

6
certify:

7
       That said proceedings were taken down by me in

8
shorthand at the time and place named therein and was

9
thereafter reduced to typewriting under my supervision;

10
that this transcript reflects a true record of the

11
 testimony given by the witnesses and, contains a full,

12 
true and correct report of the proceedings which took

13
place at the time and place set forth in the caption

14
hereto as shown by my original stenographic notes.

15

I further certify that I have no interest in the

16
event of the instant action.

17

Executed at San Pedro, California, this October

18
13, 2007.

19

20

DIANNE N. McGIVERN, CSR 7576, RMR

21
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October 4, 2007
Jimmy XXXXX
XXX XXXXX XXXXX
Los Angeles, CA XXXXX
Dear Jimmy XXXXX:

Appeal of Jimmy XXXXX
Case No. XXXXXX, XXXXXX, XXXXXX
Proposed

Assessments

Years

Tax

Penalties

1999

$2,347.00
$1,143.09

2002

 2,016.00
 1,130.15

2004

 1,512.00
 756.00


This is to inform you that on October 2, 2007, the Board of Equalization considered

the above-entitled appeal and concluded that you had not shown any error in the proposed

assessments of tax and penalties. With respect to the post-amnesty penalties and frivolous

return penalties, the Board determined it does not have jurisdiction to consider the imposition

of those penalties in this appeal. Therefore, the Board ordered that the action of the Franchise

Tax Board on your protest against the proposed assessments, in the amounts and for the years

set forth above, be sustained with the modification that, pursuant to the Franchise Tax Board’s

concession, the 2002 Demand penalty of $504, and the 2002 Filing Enforcement fee of $90,

be abated. In addition, the Board imposed a total frivolous appeal penalty in the amount of

$1,500 for this appeal ($500 for tax year 1999, $500 for tax year 2002, and $500 for tax year

2004), pursuant to Revenue and Taxation Code section 19714.


This decision will become final 30 days from the date of the Board’s decision unless

you or the Franchise Tax Board files a petition for rehearing no later than November 1, 2007.

The petition for rehearing should request reconsideration of this Board’s decision and clearly

state the reasons for the request. Reasons for requesting a rehearing would include arguments

that the Board, in reaching its decision, made an error of law, or that there is newly

discovered evidence which was unavailable prior to the Board deciding the appeal. (See

Appeal of Wilson Development, inc., 94-SBE-007, Oct. 5, 1994.) Any request for rehearing

Jimmy XXXXX
2
October 4, 2007

needs to be supported by law and/or facts. If you file a petition for rehearing, you should

send one copy to the Board of Equalization and one copy to the Franchise Tax Board.

Sincerely,

Amy L.Kelly

Supervising Tax Counsel

ALK:rv

cc: Franchise Tax Board
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Jimmy XXXXX
c/o XXXX XXXXX XXXXX
Los Angeles, California state

October 29, 2007

STATE BOARD OF EQUALIZATION

Legal Department, Appeals Division (MIC:85)

450 N Street

P0 BOX 942879

Sacramento, California 94276-0085

Re:
Appeal of Jimmy XXXXX, Case No. XXXXXX, XXXXXX, XXXXXX
Petition for Rehearing

Dear Board of Equalization
I have received your decision on the Appeals of Jimmy XXXXX, Case No. XXXXX, XXXXX, and XXXXX, dated October 4, 2007.  I disagree with your decision on the proposed assessments:

Year
Tax

Penalties

1999
$2,347.00
$1,143.09

2002
$201&00
$1,130.15

2004
$1512.00
$   756.00

A rehearing is requested because the Board reached its decision in error. The reasons is the only person

who offered proof was me because the Franchise Tax Board had no one there authorized to represent the

Franchise Tax Board since Kenneth Davis did not have an Oath of Office as required by Government

Code 1306,

Government Code 1360. Unless otherwise provided before any officer enters on the duties of his office,

he shall take and subscribe the oath or affirmation set forth in Section 3 of Article XX of the Constitution

of California.

the Constitution of the united States of America under Article 6, the California Constitution under Article

11, Section 3 of the original 1849 Constitution and under Article 20, Section 3 of the currently set forth

California Constitution.
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Kenneth Davis also committed a misdemeanor under Government Code 1303 and did not have the

authority to speak on behalf of the Franchise Tax Board. Kenneth Davis pretended to represent the State

of California and was acting under the color of law.

Government code 1303. Every person who exercises any function of a public office without taking the

oath of office, or without giving the required bond, is guilty of a misdemeanor.

Based on the evidence presented even if Kenneth Davis did have an oath of office, he did not present any

evidence contrary to the evidence submitted by me. Kenneth Davis admitted that the FTB ignored my

returns and treated them as correspondence, the Franchise Tax Board did not properly process the returns

and treated them as letters. What law allows the FTB to treat a return as a correspondence? I had

provided the 1999, 2002, and 2004 Tax returns, sworn under penalty of perjury and the FTB has no

counter claim sworn under penalty of perjury. Kenneth Davis made a claim they are frivolous and did not

prove the frivolous determination under Revenue and Taxation Code 19180 as I have stated in my

arguments, he failed to do “any proceeding”. The FTB had a duty to prove the frivolous statement and

didn’t prove it as the law requires and even when I’d asked. Therefore the returns filed are correct, no one

has challenged the returns, the FTB had no right to treat the returns as correspondence, no right to change

their assessment to a different n ~iber, no right to delay the payment of the returns and no right to set the

returns aside.

The Board of Equalization relied on second hand hearsay and ignored my first hand evidence presented.

I’d presented my affidavit and the FTB provided no evidence of equal weight. The Board of Equalization

made a prejudice bias decision based on the word of the FTB without any evidence and ignored the

evidence that I had provided. The Board of Equalization also sided with Kenneth Davis who committed a

misdemeanor against the government by refusing to acknowledge if be had an Oath of Office and

Kenneth Davis committed a violation of the statute requiring the FTB to prove their claim of frivolous

and didn’t do so.

The Board of  Equalization needs to reexamine their decision in light of the evidence and not in spite of

the evidence.

Sincerely
Jimmy XXXXX
cc: Franchise Tax Board

P.O. Box 1720

Rancho Cordova, CA 95741
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